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Wife vs. Husband’s Employer 


By J. Roy Dicktrr 


President of Insurance Counsel, 
Pittsburgh, Pennsylvania 


UCH interest has been aroused in the 
profession by a number of decisions of 
courts of last resort in several states dealing 
with the question of whether or not a wife 
may recover against the employer of her hus- 
band for injuries sustained by reason of the 
negligence of her husband acting within the 
scope of his employment. The courts of 
Towa, Maine, Washington, Michigan, Ne- 
braska and Illinois have denied recovery 
while those of New York, Vermont, Wisconsin, 
Ohio, Mississippi and Pennsylvania have per- 
mitted recovery. In view of the decision per- 
mitting a recovery by a minor child of the 
employee in Chase vs. New Haven Waste 
Material Corp., 111 Conn. 377, Connecticut 
must be numbered with those states in which 
recovery is permitted. With this division of 
opinion it is difficult at this time to state 
where the weight of authority lies but un- 
doubtedly the fact that the opinion in the 
New York case was written by Mr. Justice 
Cardozo of the Supreme Court of the United 
States, then Chief Judge of the Court of Ap- 
peals of New York, has materially influenced 
the courts passing on the question since his 
elevation to the highest court in the land. It 
is not my purpose to criticize the views on 
either side of this question but rather to col- 
late the opinions on both sides and to set 
forth sufficient of the reasoning to indicate 
the two lines of thought. For those of the 
profession living in states where the question 
has already been determined this summary 
will have only scholastic interest, but to those 
living in jurisdictions where there has yet been 
no appellate court decision it may be helpful. 
By quoting somewhat at length from the 
opinions in New York, Connecticut and Penn- 
sylvania, the reasoning permitting recovery 
will appear. 
Schubert vs. Schubert Wagon Co., 249 N. 
Y. 253; 64 A. L. R. 293 (1928) Cardozo, 
Ch. J. 


“The disability of wife or husband to 
maintain an action against the other for in- 
juries to the person is not a disability to 


maintain a like action against the other’s 
principal or master. There are, indeed, de- 
cisions to the contrary by courts of other 
states. Maine vs. James Maine & Sons 
Co., 198 Iowa, 1278, 37 A. L. R. 161, 201 
N. W. 20; Riser vs. Riser, 240 Mich. 402, 
215 N. W. 290, 27 N. C. C. A. 518; Emer- 
son vs. Western Seed & Irrig. Co. 116 Neb. 
180, 56 A. L. R. 327, 216 N. W. 297. We 
are unable to accept them. True, of course, 
it is that a master is not liable for the act 
of his servant, under the rule of respondeat 
superior, if the act itself was lawful. New 
Orleans & N. E. R. Co. vs. Jopes, 142 
U. S. 18, 35 L. ed. 919, 12 Sup. Ct. Rep. 
109; Pangburn vs. Buick Motor Co. 211 N. 
Y. 228, 105 N. E. 423. A judgment to 
that effect in an action against the servant 
may be pleaded as a bar in an action against 
the master. 1 Freeman, Judgm. p. 1031, 
and cases there cited. So, accord and satis- 
faction, or release, will have the same effect 
as they have upon joint tort-feasors gen- 
erally. Horgan vs. Boston Elev. R. Co. 
208 Mass. 287, 94 N. E. 386. But the 
master is not exonerated when the servant 
has had the benefit of a covenant not to 
sue (Gilbert vs. Finch, 173 N. Y. 455, 61 
L. R. A. 807, 93 Am. St. Rep. 623, 66 N. 
E. 133; Walch vs. New York C. & H. R. 
R. Co. 204 N. Y. 58, 37 L. R. A. (N. S.) 
1137, 97 N. E. 408), or has set up a dis- 
charge in bankruptcy, or has escaped liabil- 
ity upon grounds not inconsistent with the 
commission of a wrong unreleased and un- 
requited. No doubt one can gather pro- 
nouncements from treatise or decision which, 
taken from their setting, give color of sup- 
port for an exemption even wider. They 
have no such effect when related to con- 
text and occasion. Few formulas are meant 
to serve as universals. A progeny de- 
formed or vicious may be known as illegiti- 
mate. Here as elsewhere we are to be on 
our guard against the perils that are latent 
in ‘a juris-prudence of conceptions.’ Hynes 
vs. New York C. R. Co., 231 N. Y. 229, 
235,17 A. L. R. 803, 131 N. E. 900.” 
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“An employer commits a trespass by the 
hand of his servant upon the person of an- 
other. The act, let it be assumed, is with- 
in the scope either of an express mandate 
or of an implied one. In either event, if 
the trespass is not justified, he is brought 
under a distinct and independent liability, 
a liability all his own. The statement 
sometimes made that it is derivative and 
secondary (Pangburn vs. Buick Motor Co. 
supra) means this, and nothing more: 
That at times the fault of the actor will fix 
the quality of the act. Illegality estab- 
lished, liability ensues. The defendant, to 
make out a defense, is thus driven to main- 
tain that the act, however negligent, was 
none the less lawful because committed by 
a husband upon the person of his wife. 
This is to pervert the meaning and effect 
of the disability that has its origin in 
marital identity.” 

“A trespass, negligent or wilful, upon the 
person of a wife, does not cease to be an 
unlawful act, though the law exempts the 
husband from liability for the damage. 
Others may not hide behind the skirts of 
hisimmunity. The trespass may be a crime 
for which even a husband may be punished, 
but, whether criminal or not, unlawful it 
remains. As well might one argue that an 
employer, commanding a husband to com- 
mit a battery on a wife, might justify the 
command by the victim’s disability. The 
employer must answer for the damage, 
whether there is trespass by direct com- 
mand, or trespass incidental to the business 
committed to the servant’s keeping. In 
each case the maxim governs that he who 
acts through another acts by himself. In 
all this there is nothing at war with the 
holding of some cases that the remedy 
against the husband is denied altogether 
and not merely suspended during coverture. 
Phillips vs. Barnet, L. R. 1 Q. B. Div. 436. 
Unlawful the act remains, however shorn 
ofaremedy. Bennett vs. Bennett, 116 N. 
Y. 584, 6 L. R. A. 553, 23 N. E. 17.” 

“We are told that in the long run the 
consequences of upholding an action against 
the master may be to cast the burden on 
the husband, since the master, if not per- 
sonally at fault, has a remedy over. Oceanic 
Steam Nav. Co. vs. Compania Transat- 
lantica Espanola, 134 N. Y. 461, 30 Am. 
St. Rep. 685, 31 N. E. 987; Washington 
Gaslight Co. vs. District of Columbia, 161 
U. S. 316, 327, 40 L. ed. 712, 718, 16 Sup. 
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Ct. Rep. 564; Boston Woven Hose & Rub- 
ber Co. vs. Kendall, 178 Mass. 232, 51 L. 
R. A. 781, 86 Am. St. Rep. 478, 59 N. E. 
657, 9 Am. Neg. Rep. 496. The conse- 
quence may be admitted, without admitting 
its significance as a determining factor in 
the solution of the problem. The master 
who recovers over against the servant does 
not need to build his right upon any theory 
of subrogation to a cause of action once 
belonging to the victim of the injury. A 
sufficient basis for his recovery is the breach 
of an independent duty owing to himself. 
The servant owes the duty to the master to 
render faithful service, and must answer 
for the damage if the quality of the service 
is lower than the standard. Dunn vs. 
Uvalde Asphalt Paving Co. 175 N. Y. 214, 
67 N. E. 439. Loss there must be, not 
merely liability, before indemnity is due. 
Dunn vs. Uvalde Asphalt Paving Co. supra 
(175 N. Y. 218, 67 N. E. 439); Gilbert vs. 
Wiman, 1 N. Y. 550, 49 Am. Dec. 359; 
Brown vs. Mechanics’ & T. Bank, 16 App. 
Div. 207, 22 N. Y. Supp. 645. The serv- 
ant shall respond when the master shall 
have paid.” 

Chase vs. New Haven Waste Material 
Corporation, 111 Conn. 377, 150 Atl. 107, 
68 A. L. R. 1497 (1930) Wheeler, Ch. J. 

“Two reasons have been assigned in cases 
which hold that this rule is not applicable 
where the action could not be maintained 
by the injured person against the servant 
who has through his wrongful act of tres- 
pass or negligence caused the injury. The 
master’s liability is said to be derivative; 
that is, based upon the servant’s liability. 
Maine vs. James Maine & Sons Co. 198 
Towa, 1278, 37 A. L. R. 161, 201 N. W. 
20. The liability of each exists without 
relation to that of the other; the servant 
for his own wrongful conduct; the master 
for the wrongful conduct of his servant 
while acting for him. The breach of duty 
as to each is independent of the other. In 
no sense is the master’s duty a derivative 
one. In jurisdictions where the wife can- 
not sue the husband, or where, as in this 
jurisdiction, the child cannot sue his parent, 
the wife or child would have a remedy for 
a wrongful trespass or act of negligence 
against a servant who was not the husband 
or parent for his wrongful trespass or negli- 
gent act and against his master if the wrong 
done occurred while the servant was en- 

(Continued on Page Six) 





Page 4. 


Insurance Counsel Journal 


PUBLISHED QUARTERLY BY 
INTERNATIONAL ASSOCIATION OF 
INSURANCE COUNSEL 
Grorce W. Yancey, Editor and Manager 


Massey BurmILpInc, 
BIRMINGHAM, ALABAMA. 


Subscription price to members $2.00 a year. To indi- 
viduals not members $4.00 a year. Single copy $1.00. 











“Entered as Second Class Mail Matter at 
the Post Office at Birmingham, Alabama 


VoL. III 








APRIL, 1936 





EXECUTIVE COMMITTEE NUMBER 


Your Editor is deeply grateful to the mem- 
bers of the Executive Committee for their 
excellent contributions to the April issue of 
the Journal. The By-Laws make your Ex- 
ecutive Committee responsible for the publi- 
cation of the Journal; hence, the responsibility 
for this issue of the Journal is shared to a 
large measure by the members of your com- 
mittee. If you like this issue featuring the 
articles of your officers, write your Editor 
and thank him, for it was his idea. On the 
other hand, if you do not approve of this issue, 
your Editor respectfully suggests that you 
write the members of the Executive Commit- 
tee. 


* * * 
COMPENSATION AND COMMON LAW 


Recovery for occupational diseases at com- 
mon law was discussed in the January, 1936 
Journal, page 10. Your Editor is happy to 
know that quite a number of the members have 
shown an interest in this discussion and have 
written the Editor’s office for additional 
copies of the Journal. 

Our good friend, Ben Brooks, General 
Counsel of the American Mutual Liability In- 
surance Company, since the publication of 
the above referred to article, has written your 
Editor and called his attention to three cases 
not referred to in the article, namely: 

Barrencotto vs. Cocker Saw Co., Inc., 194 
N. E. 61 (New York), wherein the Court of 
Appeals of New York held: 
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“Provision of Workmen’s Compensation 
Law that employer’s liability thereunder 
for employee’s injury or death shall be ex- 
clusive and in place of any other liability 
therefor does not mean that right to com- 
pensation for certain injuries shall be ex- 
clusive and in place of liability for other in- 
juries (Workmen’s Compensation Law, sec- 
tion 11).” 

“Employee may bring action at law 
against employer for damages resulting 
from occupational disease, such as silicosis, 
for which Workmen’s Compensation Law 
imposes no liability on employer to provide 
compensation (Workmen’s Compensation 
Law, section 3, subdivision 2; section 10 
(Laws 1922, c. 615); sections 11, 38, 48).” 


United States Radium Corporation %s. 
Globe Indemnity Co. et al. 178 Atl. 271 (New 
Jersey), wherein the Supreme Court of New 
Jersey held: 


“Occupational disease of radium pois- 
ioning, resulting from employee’s ingestion 
of radium paint by placing brushes, used 
in applying paint to numerals and designs 
on watch dials, in her mouth to point them, 
held not injury by ‘accident’ within em- 
ployer’s liability insurance policies.” 

“Employer’s liability insurance policies, 
limiting insurer’s liability to employees’ in- 
juries during policy periods, held not to 
cover occupational disease of radium poison- 
ing, in absence of any showing of time of 
injury except allegation of complaint in 
employee’s action against employer that 
poisoning did not produce injury until long 
after termination of employment and cov- 
erage period of policies, and _ stipulation 
that she became affected with disease in 
course of employment.” 


Victory Sparkler & Specialty Co. ¥. 
Francks, 128 Atl. 635 (Maryland), wherein 
the Court of Appeals of Maryland held: 


“Where employee engaged in extrahaz- 
ardous employment suffered injuries from 
phosphorus poisoning incurred in course of 
employment, Workmen’s Compensation Act 
held employee’s sole remedy; employer 
having fulfilled all its obligations under the 
act.” 

“Disease of phosphorus poisoning con- 
tracted by employee of fireworks factory 
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held not occupation disease but injury in 
causal connection with employment, within 
meaning of Workmen’s Compensation Act, 
section 63, subdivision 6, as reenacted by 
Laws 1916, c. 597, defining injury to mean 
only accidental injuries and diseases natur- 
ally resulting therefrom.” 


ee s 


CONTRIBUTION—JOINT TORT FEAS- 
ORS RIGHTS OF INSURANCE 
CARRIER 


An inquiry made of your Editor by an in- 
surance company relative to the above named 
subject has been answered by Harvey E. 
White in this issue of the Journal. I am sure 
legal departments of insurance companies in- 
terested in this subject will enjoy Mr. White’s 
article. 


* * * 


A FUNNY STORY—-A TRAGEDY 


Minors who drive cars are not considered 
by some insurance companies preferred risks, 
and statistics show that they are responsible 
for a rather large percentage of automobile 
accidents. This reminds the Editor of a case 
recently tried by him where a minor, between 
sixteen and seventeen years of age, ran down 
two women, mother and daughter, who were 
crossing the street at or near a street intersec- 
tion about dark, both walking slowly across 
the street, the car striking the women without 
slowing up at or about the time the brakes 
were applied. According to some of the testi- 
mony, including the plaintiffs’ doctor and the 
plaintiffs, the mother was permanently in- 
jured, the daughter only receiving minor in- 
juries. Prior to the trial the plaintiffs’ at- 
torney insisted that he would not settle the 
case for less than $7500.00. Just before en- 
tering upon the trial he was asked whether 
or not he would accept $5000.00 in the two 
cases, which he declined. The trial proceed- 
ed and resulted in a verdict for $1350.00 for 
the two plaintiffs—the cases being tried to- 
gether. The above is the funny part of the 
story. Now, may I relate the tragedy? The 
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trial court, upon motions for a new trial made 
by the plaintiffs’ attorney, on the sole ground 
that the verdicts of the jury were inadequate, 
stated he would set the verdicts aside unless 
the defendant voluntarily consented for the 
verdicts to be increased in the aggregate to 
$3,500.00. Defendant finally consented to 
pay, and plaintiffs agreed to accept, $3,000.00 
rather than appeal and run the risk of an- 
other trial. I know that every trial lawyer 
who reads this will say that your Editor has 
related both a funny story and a tragedy. 


* * * 


CONVENTION—AUGUST 19TH, 20TH 
AND 2iST 


Your President, Roy Dickie, admits that he 
is arranging for your August meeting the best 
program that has ever been furnished the 
membership. He also advises that diversi- 
fied entertainment, which will appeal to the 
membership as a whole and individually, will 
be supplied and served to the membership as 
only your President can do. If you have not 
made your reservations, do so now. Fort- 
unately, this year our Convention will be held 
at the psychological time for a lawyer to take 
a vacation, whether he be home office counsel 
or trial lawyer. If you have ever attended 
a convention at White Sulphur, you will know 
just what I mean. If you have not, I hope 
you will attend our next meeting, for you 
will enjoy every moment of your stay at the 
convention which will be held at one of the 
most delightful summer resorts in the United 
States. 


ANNUAL CONVENTION 
1936 


August 19-20-21 


WHITE SULPHUR SPRINGS, 
WestT VIRGINIA 
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WIFE vs. HUSBAND’S EMPLOYER 


(Continued from Page Three) 


gaged in the master’s business. If the hus- 
band or parent had, by his wrongful con- 
duct, injured any person other than his wife 
or child, he would be liable, as would his 
master, if the wrong was done while he was 
engaged in his master’s business. In either 
case the master would be liable for the 
wrong of his servant for he was at the time 
acting for him. Though the law may deny 
to the wife or child injured the right of re- 
covery against the husband or parent who 
is the servant of the master, the liability of 
the master must remain until he satisfy it 
or be by rule of law relieved from the li- 
ability for his servant’s wrong. In an ac- 
tion by a wife against her husband’s em- 
ployer for injury caused by her husband’s 
negligent act while engaged in the service 
of his employer, the court of appeals of 
New York held: ‘A trespass, negligent or 
wilful, upon the person of a wife, does not 
cease to be an unlawful act, though the law 
exempts the husband from liability for the 
damage. Others may not hide behind the 
skirts of his immunity.... The employer 
must answer for the damage, whether there 
is trespass by direct command, or trespass 
incidental to the business committed to the 
servant’s keeping. In each case the maxim 
governs that he who acts through another 
acts by himself.’ Schubert vs. August 
Schubert Wagon Co. 249 N. Y. 253, 64 A. 
L. R. 293, 164 N. E. 43. The supreme 
court of Vermont, largely in reliance upon 
the above case, reached the same conclus- 
ion. Poulin vs. Graham, 102 Vt. 307, 147 
Atl. 698.” 

“In Nebraska, Washington, and Mich- 
igan, in Emerson vs. Western Seed & Irrig. 
Co. 116 Neb. 180, 56 A. L. R. 327, 216 N. 
W. 299; Doremus vs. Root, 23 Wash. 710, 
54 L. R. A. 649, 63 Pac. 572, and Riser vs. 
Riser, 240 Mich. 402, 215 N. W. 290, 27 
N. C. C. A. 518, the court denied a re- 
covery by a wife against her husband’s acts 
of negligence upon the theory: ‘If recov- 
ery may be had by the wife against the 
employer, and he in turn may recover from 
the husband-employee, then the family 
wealth remains the same save as diminished 
by the expenses of the litigation. It would 
seem that to permit a recovery against the 
employer results simply in countenancing 
an encircling movement where a frontal at- 
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tack upon the husband is inhibited.’ Emer. 
son vs. Western Seed & Irrig. Co. 116 Neb, 
180, 56 A. L. R. 327, 216 N. W. 297, supra. 
This argument disregards the inescapable 
fact that the employer is liable for the 
negligent act of his employee done in his 
service. Public policy may exempt the 
husband or parent from an action by the 
wife or child directly against him for his 
negligent act. There is no rule of law and 
no public policy which would exempt the 
employer. The two actions are totally 
dissimilar, as we have earlier stated. The 
argument rests upon the fallacious assump- 
tion that since the employer has an action 
over against his employee, it will merely 
result in the employee paying back to him 
the recovery from the employer, less the 
expenses of the litigation. The recovery 
for the wrong done the wife or child by the 
employer does not belong to the husband 
or father, but to the wife or child. The 
recovery by the employer from his employee 
will diminish his own property; it will not 
in the eye of the law diminish the property 
belonging to his wife or child. The as- 
sumption is also fallacious in that it as- 
sumes there will be an actual recovery in 
fact against the employee. Instances where 
such a recovery has been actually paid by 
the employee have not been called to our 
attention. Economic conditions, of which 
courts cannot avoid taking notice, would 
deter the employer from attempting to pro- 
cure an uncollectible judgment against his 
negligent employee; by itself, this fact of 
life very largely destroys the presumption 
upon which the conclusion of these cases is 
based. We find no difference in principle, 
in cases of the kind we are considering, be- 
tween the action by the wife, who is per- 
mitted by statute to sue in tort her husband, 
and the action by the unemancipated child 
who is denied the right to sue his parent 
for his tortious act. ‘A sufficient basis for 
his (the master’s) recovery is the breach of 
an independent duty owing to himself.’ 
Schubert vs. August Schubert Wagon Co. 
249 N. Y. 253, 64 A. L. R. 293, 164 N. 
E. 43.” 

Koontz vs. Messer (Pa.) 181 Atl. Rep. 
792. Drew, Jr. 

“The chief argument advanced by ap- 
pellants is that, since plaintiff could not sue 
Koontz, who is her husband, she cannot 
sue his masters. Their claim is that the 
master’s liability is a derivative one, and 
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that, because the master is ordinarily not 
liable where the servant is not liable, ap- 
pellants are protected by the immunity of 
their servant, Koontz. It must be con- 
ceded that some courts have held a wife 
barred against her husband’s master in 
similar situations: Maine vs. Maine & 
Sons Co., 198 Ia. 1278; Sacknoff vs. Sack- 
noff, 131 Me. 280; Riser vs. Riser, 240 
Mich. 402; Emerson vs. Western Seed & 
Irrigation Co., 166 Neb. 180. We are con- 
vinced, however, that the better rule is that 
established in the contrary group of cases. 
Following the lead of Schubert vs. Schu- 
bert Wagon Co., 249 N. Y. 253, other au- 
thorities have concluded that the marital 
immunity of the husband may not be 
claimed by the master, who may therefore 
be liable to the wife of the negligent servant: 
Poulin vs. Graham, 102 Vt. 307; Hensel 
vs. Hensel Yellow Cab Co., 209 Wis. 489; 
Metropolitan Life Ins. Co. vs. Huff, 48 
Ohio App. 412; see Chase vs. New Haven 
Waste Material Corp., 111 Conn. 377, 382; 
McLaurin vs. McLaurin Furn. Co., 166 
Miss. 180, 191; Restatement, Agency, Sec- 
tion 217, comment b. Although his wife 
may be injured thereby, the negligent act 
of the servant is nonetheless wrongful, and 
the personal immunity which protects him 
is based simply upon the policy of preserv- 
ing domestic peace and felicity. Clearly, 
that immunity ought not to extend to the 
master. As was well said by Mr. Justice 
Cardozo, then Chief Judge of the Court of 
Appeals of New York, in Schubert vs. 
Schubert Wagon Co., supra, at page 256; 
‘An employer commits a trespass by the 
hand of his servant upon the person of an- 
other. The Act, let it be assumed, is with- 
in the scope either of an express mandate 
or of an implied one. In either event, if 
the trespass is not justified, he is brought 
under a distinct and independent liability, a 
liability all his own. The statement some- 
times made that it is derivative and second- 
ary means this and nothing more, that at 
times the fault of the actor will fix the 
quality of the act. Illegality established, 
liability ensues. The defendant, to make 
out a defense, is thus driven to maintain 
that the act, however negligent, was none 
the less lawful because committed by a 
husband upon the person of his wife. This 
is to pervert the meaning and effect of the 
disability that has its origin in marital 
identity. A trespass, negligent or willful, 
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upon the person of a wife, does not cease to 
be an unlawful act though the law exempts 
the husband from liability for the damage. 
Others may not hide behind the skirts of 
his immunity.” 

“Nor is plaintiff barred by the presence 
of her husband in the case as additional de- 
fendant under the writ of scire facias. We 
have stated in Vinnacombe vs. Phila., 297 
Pa. 564, at page 569, and have reasserted 
in First Nat. Bank of Pittsburgh vs. Baird, 
300 Pa. 92, at page 95, that nothing in the 
Act of April 10, 1929, P. L. 479, ‘shows the 
slightest intention to affect plaintiffs in 
such suits. *** As to them the action pro- 
ceeds against the original defendant only, 
exactly as it would have done if the addi- 
tional defendants had not been named.’ 
Plaintiff has had and could have no re- 
covery against her husband, although the 
latter is joined as additional defendant. 
Her suit against the original defendants, 
however, remains unaffected.” 

“An analogy to the present case is to be 
found in the situation in which an un- 
emancipated minor is permitted to recover 
against the master for the negligence of its 
parent, a servant of the master: Chase vs. 
New Haven Waste Material Corp., supra. 
In Briggs vs. Phila., 112 Pa. Superior Ct. 
50, it was pointed out that a large body of 
decisional authority forbade suits for per- 
sonal injuries by a child against its parent, 
on the ground that such a suit would dis- 
rupt domestic harmony. It was neverthe- 
less held that a minor child could recover 
against the city for injuries due to a defec- 
tive foot pavement in front of property of 
which her father was tenant, although her 
father was in turn held liable over to the 
city in the same proceeding. Similarly, in 
the case before us, plaintiff’s recovery 
against appellants is in no way barred by 
the fact that her husband is liable over to 
them.” 


On the other side of the question we quote 


from opinions in Iowa, Nebraska, Maine and 
Michigan. 


“Maine vs. Maine and Sons, 198 Ia. 1278, 
201 N. W. 20; 37 A. L. R. 161 (1924) 
Vermilion, J. 

“The liability of the employer for the 
negligent acts of his servant is based upon 
the familiar doctrine of respondeat superior. 
Unless the servant is liable, there can be 
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no liability on the part of the master. This 
has been repeatedly held in cases where 
both were sued, and the verdict was againt 
the employer only. White vs. Interna- 
national Textbook Co. 150 Iowa, 27, 129 
N. W. 338; Dunshee vs. Standard Oil Co. 
165 Iowa, 627, 146 N. W. 830; Hobbs vs. 
Illinois C. R. Co. 171 Towa, 624, L. R. A. 
1917E, 1023, 152 N. W. 40; Arnett vs. 
Illinois C. R. Co. 188 Iowa, 540, 176 N. 
W. 322. Where the only negligence alleged 
against the employer is that of the servant 
or employee, the former is not liable as a 
joint wrongdoer, as he did nothing save 
through the employee, but his liability 
arises because of his responsibility for the 
act of his servant. As said in Hobbs vs. 
Illinois C. R. Co. 171 Towa, 624, L. R. A. 
1917E, 1023, 152 N. W. 40: ‘Where the 
real actor (who is none the less liable per- 
sonally because acting for another) is not 
guilty, it necessarily follows that the party 
for whom he acted cannot be.’ ” 

“Moreover, where the employer is held 
liable for the negligent act of his servant, 
he can recover over against the servant. 
Hobbs vs. Illinois C. R. Co. supra; 26 Cyc. 
1545.” 

“Where there is no right of action in the 
wife for a wrongful or negligent personal in- 
jury inflicted upon her by her husband, 
there can be no liability there-for on his 
part; and, since there is no liability on his 
part, we see no escape from the conclusion 
that his employer can not be made to re- 
spond in damages to her for his negligent 
act. It has been held that one associated 
with the husband as a joint tort feasor in 
the infliction of a personal injury upon the 
wife cannot be held liable to her. Abbott 
vs. Abbott, supra; Libby vs. Berry, 74 Me. 
286, 43 Am. Rep. 589. We think there are 
more cogent reasons for saying that she has 
no right of action against the employer of 
her husband for his negligent injury to her 
person, where any liability of the employer 
must depend on the liability of the husband, 
than there are for denying her a right of 
action against one who actually inflicts an 
injury upon her, because he acted in as- 
sociation with her husband.” 

Emerson vs. Western Seed and Irrigation 
Co., 116 Neb. 180 (1927); 216 N. W. 297; 
56 A. L. R. 327, Raib, Dist. J. 

“In Doremus vs. Root, 23 Wash. 710, 54 
L. R. A. 629, 63 Pac. 572, itis said: ‘The 
act of an employee, even in legal intend- 
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ment, is not the act of his employer, unless 
the employer either previously directs the 
act to be done or subsequently ratifies it, 
For injuries caused by the negligent act of 
an employee not directed or ratified by the 
employer, the employee is liable because he 
committed the act which caused the injury, 
while the employer is liable, not as if the 
act was done by himself, but because of 
the doctrine of respondeat superior, the rule 
of law which holds the master responsible 
for the negligent act of his servant, com- 
mitted while the servant is acting within the 
general scope of his employment and en- 
gaged in his master’s business. The pri- 
mary liability to answer for such an act, 
therefore, rests upon the employee, and 
when the employer is compelled to answer 
in damages therefor he can recover over 
against the employee.” 

“In 18 R. C. L. 502, Section 13, it is said: 
‘An employee is directly liable to his em- 
ployer for any damage occasioned by his 
negligence or misconduct, whether such dam- 
age be direct to the property of the em- 
ployer, or arise from the compensation 
which the employer has been obliged to 
make to third persons for injuries sustained 
by them.’ ” 

“Tf recovery may be had by the wife 
against the employer, and he in turn may 
recover from the husband-employee, then 
the family wealth remains the same save 
as diminshed by the expenses of the liti- 
gation. It would seem that to permit a 
recovery against the employer results simp- 
ly in countenancing an encircling move- 
ment where a frontal attack upon the hus- 
band is inhibited, Maine vs. James Maine 
& Sons Co., 198 Iowa, 1278, 37 A. L. R. 
161, 201 N. W. 20.” 

“Suits between spouses should be con- 
fined as heretofore to those having con- 
tractual elements or where there is direct 
statutory authorization, and suits by a 
spouse against third persons grounded up- 
on the tort of the other spouse, and without 
contractual elements, fall in the same cate- 
gory.” 

Sacknoff vs. Sacknoff, 131 Me. 280, 161 
Atl. Rep. 669. 

“The weight of authority seems to be 
opposed to a recovery by a married woman 
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from her husband’s employer for personal 
injuries due solely to her husband’s negli- 
gence. And, although the reasons advanced 
for so holding differ, and the effect of the 
legislative and judicial mandates which we 
find in our law is not considered, the con- 
currence of opinion there indicated, that 
this new field of litigation in tort actions, 
directly or indirectly between the spouses, 
should be opened up only by express and 
unequivocal legislative enactment, is im- 
pressive. The cases supporting this view 
are Maine vs James Maine & Sons Co., 198 
Iowa, 1278, 201 N. W. 20, 37 A. L. R. 161; 
Riser vs. Riser, 240 Mich. 402, 215 N. W. 
290; Emerson vs. Western Seed & Irrig. 
Co., 116 Neb. 180, 216 N. W. 297, 56 A. L. 
R. 327. See, also, Harvard Law Review, 
Vol. XLIIT, No. 7 (May, 1930).” 

“On the other hand, in New York a mar- 
ried woman has been allowed to recover in 
this kind of acase. In Schubert vs. August 
Schubert Wagon Co., 249 N. Y. 253, 164 
N. E. 42, 43, 64 A. L. R. 293, that court 
views its Domestic Relations Law (Con- 
sol. Laws N. Y. C. 14, Section 57) that ‘a 
married woman has a right of action for an 
injury to her person, property or character 
**«* as if unmarried’ as the rule, and the dis- 
ability of the spouses to maintain actions 
for personal injuries against each other as 
an exception ‘engrafted upon this rule *** 
by authority and tradition.’ With a chal- 
lenge to the reasoning of the lowa, Michigan 
and Nebraska decisions cited, it is there held 
that the action is within the statute rather 
than the exception. This case cannot be 
followed here. As already noted, the com- 
mon law has not been so extended by the 
Married Women’s Act, so called of this 
state. It remains the rule and not the ex- 
ception.” 

In Riser vs. Riser (1927) 240 Mich. 402, 
215 N. W. 290, 27 N.C. C. A. 518, the 
plaintiff and her husband were guests in 
the defendants’ car, which the plaintiff’s 
husband was driving upon the solicitation 
of the defendants. While driving at high 
speed on an icy pavement, he released the 
steering wheel, losing control of the car, so 
that it went into the ditch and caused plain- 
tiffs injuries. The court held the defend- 
ants not liable for such injuries, saying: 
‘Plaintiff might not recover in tort damages 
against her husband for her injuries oc- 
casioned by his negligence. ... As plain- 
tiff may not recover against her husband, 
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the driver of the car, she cannot recover 
against the owners, defendants, for whom 
he drove. ‘The liability of the owner of a 
motor vehicle for damages caused by the 
negligent operation thereof by another per- 
son rests upon the doctrine of agency, ex- 
press or implied. The liability is based 
upon the doctrine of respondeat superior. 
If the servant is not liable, the master is 
not liable. Hence, the master may not be 


liable for injuries sustained by the wife of 
the driver.’ 


We said we did not propose to criticize either 
view, nor do we, but certain statements in the 
N. Y. and Conn. cases are very interesting. 
Perhaps the most surprising statement in the 
opinion by Mr. Justice Cardozo is that the 
liability of the employer is primary and not 
derivative. He says: 


“Ti the trespass” (in this case, the negli- 
gent act of plaintiff’s husband) “is not justi- 
fied, he” (employer) “is brought under a 
distinct and independent liability, a liability 
all his own.” 


The profession generally has been under the 
impression that the liability of the employer 
for the negligent acts of his employee was 
based upon the doctrine of respondeat su- 
perior, defined as the rule of law which holds 
the master responsible for the negligent act 
of his servant committed while the servant is 
acting within the general scope of his employ- 
ment and engaged in his master’s business. 
But Mr. Justice Cardozo says this is not so, 
but that the employer has a “distinct and 
independent liability.” He recognizes, how- 
ever, that the master, after recovery against 
him, has, “If not personally at fault,” a 
remedy over against the servant or employee, 
not “upon any theory of subrogation to a 
cause of action once belonging to the victim 
of the injury”, but by reason of “the breach 
of an independent duty owing to himself.” 
We might well inquire what that independent 
duty owing to the employer was. Was it not 
in all these cases, to operate the master’s au- 
tomobile carefully and without negligence? 
Was it not the failure to do that very thing 
which made the master liable? If so, how 
can it properly be said that the liability of the 
master is distinct and independent and not 
derivative? If such liability on the part of 
the master is not derivative could there be any 
action over by the master against the servant? 
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These considerations cause us of the profes- 
sion to wonder whether we must now change 
our whole conception of the doctrine of re- 
spondeat superior. Perhaps we should. But 
if so, is not the change in legal thought so 
radical that it should be brought about only 
by “express and unequivocal legislative enact- 
ment?” 

Moreover, in those states where a wife 
cannot recover from her husband for injuries 
occasioned by his negligence, it seems rather 
obvious that the same considerations of public 
policy which prompted that rule should for- 
bid a recovery against the husband’s employer. 
If the wife recovers from the employer, the 
employer may recover over against the em- 
ployee, the plaintiff's husband, and the re- 
sult is the same as if the action had originally 
been instituted by the wife against the hus- 
band. Nor is it any answer to this suggestion 
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to say, as did the Connecticut Court, that 
“instances where such a recovery has been 
actually paid by the employee have not been 
called to our attention.” Surely the rule of 
law should not be determined by the solvency 
or insolvency of the defendant. Perhaps the 
court really meant to say that in these days 
most employers are insured and most of the 
policies issued to employers contain an om- 
nibus clause. If insurance were universal 
such a consideration might be cogent, but 
since we know that such insurance is by no 
means universal, we venture the suggestion 
that the law should not be so written based 
on an assumption contrary to the fact. 
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Report of Secretary 


By RicHarp B. MontTGOMERY, JR. 


Secretary of Insurance Counsel, 
New Orleans, Louisiana 


OUR Secretary, believing that the 
membership would be interested in a 
report of the operation of the Secretary’s of- 
fice at this time, in view of the changes that 
were made in the set-up of that office, respect- 
fully submits the following report for the 
period from September 1, 1935 to March 31, 
1936, inclusive: 
During this period there were seven (7) 
deaths among the members of the Association. 
These were: 


John H. Clogston of Buffalo, New York; 
November, 1935. 

Donald B. Craig of Mattoon, Illinois; 
November 21, 1935. 

eorge S. Couch of Charleston, West 

Virginia; February 13, 1936. 

William J. Meyer of Portsmouth, Ohio; 
December, 1935. 

Frederick W. C. Webb, Salisbury, Mary- 
land; December, 1935. 

Andrew J. Ryan of Chicago, Illinois; 
September, 1935. 

Tracy R. Bangs of Grand Forks, North 
Dakota; February 22, 1936. 


There have been twenty-eight (28) resigna- 
tions, but the Secretary is making every effort 
to persuade these members to withdraw their 
resignations and in an effort to accomplish 
this, has forwarded the names of the resign- 
ing members to the Chairmen of the Member- 
ship Committees requesting that they contact 
these members. 


Fifty (50) new members have joined the 
Association, and there are now twelve (12) 
applications for membership awaiting final 
action of the Executive Committee. The Sec- 
retary, when he receives an application, writes 
to all three members of the Membership Com- 
mittee, to the General Counsel of the com- 
panies which the applicant represents and 
then forwards this information to every mem- 
ber of the Executive Committee for his de- 
termination as to the eligibility of the appli- 
cant. 


The Secretary has collected so far in dues 
for 1936 seven thousand nine hundred eighty- 
one dollars ($7,981.00), representing payment 
by seven hundred twenty-two (722) members. 
He will appreciate all members, who have not 
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paid their 1936 dues, paying them imme- 
diately in order to save expense in sending out 
a second notice to the membership, which he 
hopes to get out on the first of May. 

When the Secretary took office, there were 
approximately eighty (80) delinquent mem- 
bers for 1935. He wrote each delinquent 
member two letters and then requested the 
Chairmen of the State Membership Commit- 
tees to contact these delinquent members in 
an effort to bring them up-to-date. So far 
twenty-one (21) of these delinquent members 
have paid their 1935 dues. 

An addressograph was purchased in January 
by the Secretary and permanent plates were 
made for each member. It is believed that 
this will make a more permanent record of 
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the membership and do away with any errors 
in addressing the Journal and other matters 
to be sent to the membership. The Secre- 
tary’s office is now addressing the envelopes 
in which the Journal is sent to the member- 
ship. 

The expenses of the Secretary’s office have 
amounted to eight hundred ninety-five dollars 
and fifty-eight cents ($895.58). This in- 
cludes stationery for the officers and members 
of the Executive Committee of the Associa- 
tion, and the purchase of the addressograph 
and the making of plates. 

The Secretary would appreciate suggestions 
and criticisms as to the operation of his office, 
as it is his desire to make it as serviceable to 
the Association and its members as possible. 


Right of Insurance Company to Subrogation for Contribution 
From Joint Tort Feasor 


By Harvey E. WHITE 
Treasurer of Insurance Counsel, 
Norfolk, Virginia 


HE primary purpose of this memorandum 

is to indicate the trend of the law as to 
the right of an Insurance Company to bring 
a suit in its own name against an alleged joint 
tort feasor for contribution, after the Com- 
pany has paid a judgment rendered against 
its insured for damages arising out of an ac- 
cident which it feels has been caused by the 
joint negligence of its insured and the alleged 
joint tort feasor. The general law of contri- 
bution will be discussed first as an introduc- 
tion to the main question. 

Generally it is said that there is no con- 
tribution among joint tort-feasors. Cooley on 
Torts, Students Edition, p. 104. 

By the weight of authority, an exception 
to the rule exists in cases which do not involve 
moral turpitude. Underwriters at Lloyds vs. 
Smith, 166 Minn. 388, 208 N. W. 13; Fur- 
beck vs. Gevurtz & Son, 72 Ore. 12, 143 Pac. 
654 and 922; Goldman vs. Mitchell-Fletcher 
Co., 292 Pa. St. 354; Ellis vs. Chicago & N. 
W. Ry. Co. 167 Wis. 392, 167 N. W. 1048. 

Another exception seems to exist in cases 
Where the joint tort-feasors are not in pari 
delicto. Boston Gas & Light Co. vs. Gray, 
114 Mass. 149; Astoria vs. Astoria & Colum- 
bia River R. Co., 67 Ore. 538, 136 Pac. 645. 

These exceptions are by no means generally 


recognized, however, and a great number of 
states hold that there is no contribution 
among joint tort feasors even in the absence 
of moral turpitude. In a number of these, 
statutes have been passed to change the com- 
mon law to permit contribution in such a case. 
Norf. & Sou. R. Co. vs. Beskin, 140 Va. 744; 
U. S. Cas. vs. C. N. O. & T. P. R. Co., 218 
Ky. 455; 291 S. W. 709; Ackerson vs. Kibler, 
138 Misc. 695, 246 N. Y. S. 580. 

The conflict seems to arise out of the vary- 
ing condition of the common law in the dif- 
ferent states. By reference to the above cited 
cases, it will be seen that some states hold 
there is a right of contribution, in the absence 
of moral turpitude, under their common law. 
Other states hold that there is no right of con- 
tribution under their common law. 

To illustrate, a portion of the opinion in the 
case of Norf. and Sou. R. Co. vs. Beskin, 
supra, is quoted: 


“Can there be contribution among or 
between persons where concurrent neg- 
ligence was the proximate cause of an in- 
jury, for which one of them has been com- 
pelled to respond in damages? 

‘The irreconcilable conflict in the decis- 
ions of the courts of this country would 
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leave us quite free to accept the affirmative 
or negative of the question, had not the 
doctrine been put at rest by the Supreme 
Court of Appeals of this State on more than 
one occasion. 

‘That many of the text writers and num- 
erous of the Courts have taken a different 
view of the law, especially where the act in- 
volves no moral turpitude or voluntary 
wrong (as in the instant case), is unques- 
tionably true... .” 

(Virginia now has a statute (Va. Code 
1919, Sec. 5779) which grants contribution 
where no moral turpitude is involved). 


In the recent case of Norfolk and Southern 
Railroad vs. Gretakis, 162 Va. 597, 174 S. E. 
841, decided June 14, 1934, the Court con- 
sidered the present Virginia Statute providing 
for contribution between joint tort-feasors. 
In this case an infant child, riding with its 
father in the automobile owned and operated 
by the parent, was injured when the automobile 
collided with atrain. The child sued the rail- 
road for personal injuries and recovered a 
judgment which the railroad paid. The rail- 
road then sued the father for contribution, 
alleging he was a joint tort-feasor and claim- 
ing contribution under the statute. The 
Court held that as the child could not have 
originally sued the parent, the railroad could 
not sue for contribution, and said on page 
600: “The statute allowing contribution 
does not create any greater liability than ex- 
‘ isted before its enactment.” 

From the foregoing cases it is believed that 
the following general rules and holdings may 
be evolved. (1) No contribution among 
joint tort-feasors exists where moral turpi- 
tude is involved. (2) In some states con- 
tribution is allowed at common law, irre- 
spective of statute, among joint-tort feasors if 
no moral turpitude is involved or the parties 
are not in pari delicto, while in other states 
there is no such right of contribution at com- 
mon law. (3) Where a statute has been 
adopted giving such right of contribution, not 
theretofore recognized at common law, it is in 
derogation of the common law and “creates 
no new rights.” 

This brings us to the primary question 
herein considered, namely, the right of an in- 
surance company which has paid a judgment 
against its insured, to sue for contribution 
from the other joint tort-feasor. 

In the case of Frankfort Gen. Ins. Co. vs. 
Milwaukee Elect. Ry. and Light Co., 169 Wis. 
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533, 173 N. W., 307, decided in 1919, the facts 
were that a plaintiff had recovered a joint 
judgment against two joint-tort feasors. The 
insurance carrier of one of the defendants paid 
the entire judgment and sought contribution 
from the other defendant. The Court held 
that the insurer paying the joint judgment 
was subrogated to the right of contribution 
that would have accrued to the insured if he 
had paid the judgment and permitted contri- 
bution, although at the conclusion of the 
opinion the Court said that it knew of no other 
case going so far. But it is to be noted that 
the Wisconsin Court recognizes the right of 
contribution between joint-tort feasors where 
no moral turpitude is involved, as a part of 
the common law of Wisconsin, and subroga- 
tion of the insurer to the rights of the insured 
was granted as a part of the common law and 
not by virtue of statute. 

In the case of Hadcock vs. Wiggins, 263 N. 
Y. S. 583, 147 Misc. 252, the New York 
Court had a somewhat similar case to con- 
sider. As this case is short, interesting and 
has an important bearing on this discussion, 
it will be quoted from rather fully: 


“A money judgment which included 
costs, amounting to $1,648.10, was obtained 
by Edward Hadcock, the plaintiff above 
named, against Claire W. Wiggins, Wm. J. 
McLane and Barbara McLane, jointly on 
the 8th day of October, 1930. On January 
19, 1931, this judgment was paid in full by 
the Traveler’s Insurance Company. 

By the motion papers the court is asked 
to direct the entry of a judgment in favor 
of the Travelers Insurance Company against 
William J. McLane and Barbara McLane 
in the sum of $824.05. 

Section 211-a of the Civil Practice Act 
permits one joint tort-feasor, who has paid 
a judgment recovered against him and oth- 
ers, to recover from the other joint tort— 
feasors their pro rata share of the judgment. 
An insurer becomes subrogated to the right 
of the assured upon payment of the judg- 
ment. However, section 211-a being in der- 
ogation of the common law must be strictly 
construed. (Citing numerous cases). 

Section 211-a provides that each defend- 
ant who has paid more than his pro rata 
share shall be entitled to contribution 
against the other defendants with respect 
to the excess so paid over and above the pro 
rata share of the defendant or defendants 
making such payment. The statute goes 
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further, and provides the manner in which 
this remedy may be pursued, to-wit: 

“Such recovery may be had in a separate 
action; or where the parties have appeared 
in the original action, a judgment may be 
entered by one such defendant against the 
other by motion on notice.” 


The statute does not give authority for 
the entry of such judgment by, or in the 
name of, the insurance company. 

The application therefore is denied. An 
order may be entered accordingly.” 

(Italics ours). 


It will be noted that this case was in a juris- 
diction where contribution was not recognized 
as a common law right. 

From the Wisconsin and New York cases 
considered herein, it would seem that the trend 
of the decisions is to the effect that where 
contribution is recognized as a common law 
right, the insurance carrier is subrogated to 
the rights of its insured upon payment of judg- 
ment against its insured and a joint tort— 
feasor, and can maintain an action for con- 
tribution from the joint tort-feasor. But 
where contribution is not recognized as a com- 
mon law right and is allowed only by virtue 
of statute, the statute being in derogation of 
the common law will be strictly construed and 
no subrogation allowed an insurer unless the 
statute expressly so provides. 


This conclusion is borne out by the lan- 
guage of the opinion in the case of Quatray 
vs. Wicker, (La) 151 So. 208, decided Nov. 
13, 1933. In that case the Court granted the 
insurer subrogation to its insured’s rights 
against a joint tort-feasor. Judgment had 
been rendered in the original suit against both 
the insured and the joint tort-feasor, jointly, 
or in solido. The Louisiana statute provides 
the liability of two defendants when judgment 
is rendered against them is solidary, and not 
jointly and severally as in tort cases under the 
English common law. In commenting on the 
_ involved, the Court said: (Page 

11) 


“The French Commentators agree that 
the right to demand contribution between 
or among joint tort-feasors, is a necessary 
consequence of the law which makes the 
liability. In France the liability of joint 
tort-feasors is made a solidary liability by 
the jurisprudence on the subject, not by 
statute.” 
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It will be noted that the Louisiana statute 
is declaratory of the French jurisprudence and 
net in derogation thereof. The Court dis- 
cusses at length the English rule, and Ameri- 
can decisions and from the language of the 
Court the inference may be drawn that if in 
Louisiana the statute had provided for joint 
and several liability, and not solidary liability, 
its decision would necessarily have been dif- 
ferent. 

Some of those reading this discussion may 
have had called to their attention the case of 
National Surety Company vs Massachusetts 
Bonding Company, 19 F. (2nd) 452, as au- 
thority for the proposition that “the disability 
of one joint tort-feasor to enforce contribution 
from the other affects only the wrongdoers 
themselves”, and should not prevent their 
sureties from having it between themselves. 
As this statement, if correct, would have some 
bearing on this paper, it deserves mention. 
There is a dissenting opinion that tends to sup- 
port that statement, but the majority opinion 
is to the contrary. 

All the cases herein cited, with the excep- 
tion of the Norfork Southern vs. Gretakis 
case, deal with subrogation of the insurer 
where a joint judgment was rendered against 
both joint tort-feasors. What the rights of 
the insurance company would be in the event 
that the original claimant sued only one of the 
joint tort-feasors is, therefore, more or less 
a matter of conjecture. But in the latter 
event, the writer believes there is a further, 
and better, reason why such a suit could not 
be maintained. In the first case, the liability 
to the plaintiff has been settled, and the in- 
choate claim for personal injuries reduced to 
a sum certain by judgment against both joint 
tort-feasors. In the second case, the alleged 
joint tort-feasor’s liability to the original plain- 
tiff has never been established, and before 
he can be held liable for contribution, a trial 
on the merits must be had, just as was done 
in the original suit. Judgments are the sub- 
ject of assignment, but not so claims for per- 
sonal injuries caused by negligence. 

At common law it is universally held that 
only those actions are assignable which survive 
to the personal representative, and those tort 
actions which survive are wrongs to property, 
real or personal, or which grow out of breaches 
of contract, but those wrongs done to the per- 
son or reputation, or any purely personal 
wrong, apart from property or contract, do 
not survive, and are not assignable. 

The right of an original plaintiff against 
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a tort-feasor for personal injuries, therefore, 
is not the subject of assignment. As to an 
alleged tort-feasor, therefore, who was not a 
party defendant in the original action, the suit 
for contribution is first, a suit to establish his 
liability to the original plaintiff, and, second, 
a demand for contribution by reason thereof. 
If the Norfolk Southern vs. Gretakis case 
means anything at all, it means that rights 
of the tort-feasor seeking contribution are no 
greater than the rights of the plaintiff in the 
original suit. Therefore, as the original plain- 
tiff could not assign his tort claim for per- 
sonal injuries, neither can the inchoate right 
of a tort-feasor holding under him, be assigned 
where contribution is being sought from an 
alleged joint tort-feasor whose liability to the 
original plaintiff has never been established. 

In this connection, it would not be amiss 
to refer to the broad rule laid down in the 
case of Wilson vs. Shrade, 73 W. Va., 105, 
109, 79 S. E. 1083, as to the assignability of 
statutory rights in general. The Court there 
held that the general rule as to the assign- 
ability of statutory rights, not all of which 
are penalties by any means, is said to depend 
upon the language of the statute conferring 
them. If the statute forbids the assignment 


of a right conferred by it, or if the legislative 


intent, as shown by the act, is to confer a 
right strictly personal to the person upon 
which it is conferred, then such act is not as- 
_, Signable. In the absence of such express or 
implied prohibition, the assignability or non- 
assignability of rights conferred by statute is 
to be governed by the principles governing the 
assignability or non-assignability of choses 
in action in general. Statutory rights giving 
compensation for property loss suffered are, 
generally said to be assignable, whereas rights 
to recover penalities and rights given by 
statute for the redress of personal wrongs are 
not assignable. 

Applying these rules to statutes providing 
for contribution among joint tort-feasors, an 
additional reason appears for holding such a 
claim non-assignable, as the chose in action 
sought to be assigned is primarily one for per- 
sonal injuries by tort, and secondarily one for 
contribution. 

If the foregoing arguments are sound, the 
only thing remaining to be determined is 
whether the insurer can obtain by subrogation 
that which could not be acquired by assign- 
ment. 

Subrogation is said to be “of two kinds, 
legal and conventional, legal subrogation be- 
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ing for the purpose of this distinction regarded 
as subrogation which arises by operation of 
law, and conventional subrogation that which 
arises by contract.” 60 C. J., p. 695. 


“The right of legal subrogation is not 
a matter of contract; it does not arise from 
any contractual relation between the par- 
ties, but takes place as a matter of equity, 
with or without an agreement to that ef- 
fect.” 60C. J., p. 700. 


Where one claims “legal subrogation” un- 
der contract, rights asserted thereunder must 
be such as law would have vouchsafed in the 
absence of contract, else transfer of right is 
in the nature of an assignment. McKenzie 
vs. Missouri Stables (Mo. App.) 34 S. W. 
(2nd) 136. 

Conventional subrogation arises by act of 
the parties. It can take effect only by agree- 
ment. 


“Tt has been said to be synonymous with 
assignment.” 60C. J., p. 704. 


Applying these principles to the matter un- 
der discussion, since an insurer can only claim 
subrogation by virtue of its insurance contract 
with the insured, for if it paid a judgment 
without such an agreement, it would be a 
volunteer without any right of contribution, 
it will be seen that an insurer’s right of subro- 
gation is in the nature of an assignment. 

In summarizing, the writer believes the fol- 
lowing conclusions are to be drawn: 

(1) In states recognizing the right of con- 
tribution as a matter of common law among 
joint tort-feasors where only simple negligence 
is involved, insurers may be subrogated and 
maintain suit in their own name. 

(2) In states where no contribution is al- 
lowed, there can be of course, no subrogation. 

(3) In states where no contribution was 
allowed at common law, but statutes have been 
enacted granting such right, then the statutes 
will be strictly construed and no subrogation 
will be allowed unless the statute provides 
for it. 

(4) Where the alleged joint tort-feasor’s 
liability to the original plaintiff has never 
been established, the other tort-feasor’s in- 
choate right is not the subject of assignment 
or subrogation, and this irrespective of whether 
subrogation is sought in a state recognizing 
the right of contribution as a matter of the 
common law, or, a fortiori, in a state where 
it is not a matter of the common law. 
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An Interesting Case 


By GARNER W. DENMEAD 


Member of Executive Committee of Insurance Counsel, 
Baltimore, Maryland 


CASE which I believe may be of in- 
A terest to our members who defend suits 
for casualty insurance companies, was decided 
by the District Court of the United States for 
the Southern District of Texas, Houston Di- 
vision, some two or three months ago and is 
entitled Ohio Casualty Insurance Company 
vs. Sidney B. Plummer, Sr., et al. 

Incidentally, the attorneys for the Insur- 
ance Company in that case are, and have been 
for many years, interested members of the In- 
ternational Association of Insurance Counsel, 
and it is through their courtesy I have been 
able to procure not only the opinion of the 
District Judge but the briefs and the transcript 
of proceedings. 

In this case the Ohio Casualty Insurance 
Company issued to Carl Short and Carl Short, 
Inc., a policy of automobile insurance in the 
usual form and containing the usual provi- 
sions. The policy contained the “Omnibus” 
or extended coverage clause under the terms 
of which the protection of the policy was ex- 
tended to any person operating the automobile 
covered by the policy with the permission of 
the named assured or to any person legally 
responsible for its operation. The wording 
of the Omnibus Clause was in part as follows: 
“While said automobile is being used with 
the express or implied consent of the assured 
named in this policy or of an adult member of 
the assured’s household”. 

The automobile involved in the accident 
was owned by Carl Short, Inc., and Carl 
Short, and was covered, as above stated, by 
the policy issued by the Ohio Casualty Insur- 
ance Company. 

Sidney B. Plummer, Sr., had been for many 
years prior to the accident Field Superin- 
tendent of Operations in the vicinity of Louise, 
Texas, for Carl Short, Inc., and the car had 
been, prior to June 9, 1935, the date of the 
accident, placed in his custody and control 
by said Carl Short, Inc. It was clearly un- 
derstood between Carl Short, Inc., and said 
Plummer, Sr., that the automobile was to be 
used exclusively by said Plummer, Sr., in the 
business of Carl Short, Inc., which business 


was the drilling of oil wells. Plummer, Sr., 
had definite instructions from Carl Short, Inc., 
and Carl Short that the automobile should be 
used for no other purpose and should be used 
by him alone. 

Sidney B. Plummer, Sr., had a son, Sidney 
B. Plummer, Jr., aged 19, who lived at Louise, 
Texas, the home of his father. 

On the evening of June 9, 1935, Sidney B. 
Plummer, Sr., and the rest of his family, ex- 
cept Sidney B. Plummer, Jr., went to a near- 
by summer resort, leaving the car in the front 
yard or in front of the Plummer residence, 
with the keys in the car. Before leaving the 
house the Plummers had a conversation re- 
garding the car, in which Plummer, Sr., gave 
positive instructions to his son, Sidney B. 
Plummer, Jr., not to use the car. 

After the Plummer family, except Sidney 
B. Plummer, Jr., had left, Sidney B. Plummer, 
Jr., without the knowledge of his father and 
against his positive instructions, took the car 
and in company with a young man named 
Mooney, went to Hillgje, a nearby town, to 
a dance, and from there started to a swimming 
pool at E] Campo, another nearby town. 

Enroute to El Campo a collision occurred 
between the car and a truck, injuring and kill- 
ing Murray T. York, the driver of the truck, 
and injuring certain passengers who were in 
the truck. 

Neither Carl Short, Inc., Carl Short nor 
Sidney B. Plummer, Sr., knew that Sidney B. 
Plummer, Jr., had taken the car to go on the 
pleasure trip during which the collision oc- 
curred. 

It was admitted that at the time of the 
collision, Plummer, Jr., was using the car on 
a pleasure trip of his own, without the con- 
sent of either Carl Short or Carl Short, Inc., 
and without the consent of his father, Sidney 
B. Plummer, Sr. 

After the collision, Sidney B. Plummer, Sr., 
was notified of the accident and returned to 
Louise, and shortly thereafter called Carl 
Short, one of the named assureds, who resided 
in Dallas, Texas, by long distance telephone 
and advised him of the accident. 
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A suit was filed in the District Court of 
Wharton County, Texas, by Will C. Copeland 
and wife, who were passengers in the truck 
involved in the collision with the car belong- 
ing to Carl Short, Inc., and Carl Short, seek- 
ing to recover damages for injuries sustained 
by Mr. and Mrs. Copeland in the accident. 
In this suit recovery was sought not only from 
Sidney B. Plummer, Sr., and Sidney B. Plum- 
mer, Jr., Carl Short, Inc., and Carl Short, the 
owners of the automobile covered by the 
policy above mentioned, but against the Ohio 
Casualty Insurance Company as well, the in- 
surance carrier, which is permissible under the 
Texas Statute. 

In addition to the Copeland suit, claims 
against Sidney B. Plummer, Sr., Sidney B. 
Plummer, Jr., Carl Short, Inc., and Carl Short 
were asserted by Mrs. Murray T. York, Buster 
York, Lucile York, Sherwin York, Billy 
York, Reeta Joyce York, Norman Neal York, 
Dorothy Copeland, Betty Ray Copeland, Ira 
Steen, Oscar Powell and Mrs. Oscar Powell, 
and Vandiver Mooney, and suits similar to 
the Copeland suit were threatened. 

The attorneys for the Ohio Casualty In- 
surance Company, instead of waiting for the 
various suits to be filed and then pleading 
on behalf of Carl Short, Inc., Carl Short and 
the Ohio Casualty Insurance Company, that 
the car covered by the policy was at the time 
of the accident being used without the per- 
mission and consent of the named assureds 
and the named assureds were not responsible 
for the injuries, invoked on behalf of the Ohio 
Casualty Insurance Company the recent Fed- 
eral Declaratory Judgment Act under Section 
400 Title 28 of the United States Code An- 
notated Acts of 1934. 

In their petition these Attorneys recited, 
among other things, that it was imperative 
for the proper protection of their client for 
the Court to determine the duty or obligation, 
if any, of the Ohio Casualty Insurance Com- 
pany under the policy of insurance, and 
particularly under the extended coverage pro- 
vision (Omnibus Clause) referred to; that a 
controversy existed in reference to the rights, 
duties and obligations of the insurance com- 
pany under said policy regarding what pro- 
tection, if any, the policy afforded said Sidney 
B. Plummer, Sr., and Sidney B. Plummer, Jr.; 
and that if the said Plummers were entitled 
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to protection under the policy and the policy 
inured to their benefit, the insurance company 
desired to carry out the terms and provisions 
of its contract and make defense against any 
suit filed against them. If on the other hand, 
the policy in question did not protect or inure 
to the benefit of the Plummers, then the in- 
surance company did not want to incur the 
expense of making defense of the law suits 
pending and threatened and did not want to 
assume liability for which it never contracted. 


The prayer attached to the petition asked 
that all the parties involved in the accident, 
including all the occupants of both cars, be 
cited to appear and answer in the suit and 
the insurance company further prayed that 
a hearing as to the coverage under the policy 
be held in accordance with the Declaratory 
Judgment Statute above mentioned and that 
the Court determine whether or not the policy 
of insurance covered, applied to or protected 
Sidney B. Plummer, Sr., and Sidney B. Plum- 
mer, Jr., and asked the Court to decree that 
if no such coverage was given by the policy 
“This plaintiff is under no obligation to pro- 
vide defense against any action instituted 
against Sidney B. Plummer, Sr., and Sidney 
B. Plummer, Jr., and in particular the latter, 
for the recovery of damages’ by any of the 
defendants herein who claim to have suffered 
damages because of the accident aforesaid, 
and that this plaintiff (The Ohio Casualty 
Insurance Company) is under no obligation 
to pay in whole or in part any judgment 
which may be recovered against said named 
persons, and in particular against Sidney B. 
Plummer, Jr., by any of the defendants herein 
claiming to have suffered damages in the ac- 
cident aforesaid”. 

The District Court, after a hearing and 
after briefs had been filed by both sides, 
handed down an opinion on December 5, 1935, 
holding the Ohio Casualty Insurance Com- 
pany was entitled to a Federal Declaratory 
Judgment as prayed, a part of the opinion 
reading as follows: 

“It clearly appears both in the pleading 
and evidence that the defendants (other than 
the Plummers) are claiming that the neg- 
ligence of the Plummers caused the injury 
and death of York, and their injuries; that 
they are entitled to sue and have judgment 
for their damages for such injuries against 
the Plummers, Carl Short, Inc., and Carl 
Short; that each defendant may sue them in 
a separate suit; and if and when they obtain 
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judgment against them, each may then sue 
and be entitled to judgment against plaintiff, 
under the provisions of the policy. It also 
appears that under the provisions of the policy, 
plaintiff, if liable to defendants, is required 
to defend each and all of the many suits 
which defendants may thus bring. That un- 
der these facts, there is an actual controversy 
within the meaning of the Act, and that the 
Act is applicable, I entertain no doubt”. 


The Court further in the opinion states that 
certain other questions raised by the defendants 
respecting the Federal Declaratory Judgment 
Act appear to be without merit and need not 
be discussed, and then holds: 

“This brings us to a discussion of whether, 
under the facts as found, plaintiff is, under 
the provisions of the policy, liable in damages 
to the defendants who were injured in and 
by the collision. My conclusion is that plain- 
tiff is not. 

This view is sustained by more than one 
provision of the policy, but it seems necessary 
only to discuss the provision which sets forth 
that the policy shall inure to the benefit of 
a person or persons other than the assured 
(Carl Short, Inc., and Carl Short). 


‘—Only while said automobile is being 
used with the express or implied consent of 
the assured named in this policy, or of an 
adult member of said assured’s household, 
other than an officer or domestic servant, 
for the purposes specified in the Schedule 
of Statement’. 


It is clear that the car at the time of the 
collision was not being used with either the 
express or implied consent of either Carl Short, 
Inc., Carl Short, or Plummer, Sr., (if he be re- 
garded as coming within the provisions quot- 
ed) or of any person named in the provision 
quoted. Nor was the car being used for any 
of the purposes specified in the schedule of 
Statements contained in the policy, i. e., busi- 
hess and pleasure purposes of Carl Short, Inc., 
and Carl Short... . 

It follows that plaintiff should have judg- 
ment, declaring the rights and legal relations 
of the parties in accordance with this view”. 

The decree handed down by the Court de- 
clared that the insurance policy did not and 
does not cover, extend to or in any manner 
Protect the defendant Sidney B. Plummer, 
St., and Sidney B. Plummer, Jr., either or 
both, in the operation of said automobile by 
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said Sidney B. Plummer, Jr., on the night of 
June 9, 1935, when said automobile collided 
with an automobile truck being operated by 
Murray T. York, such collision resulting in 
the death of said York and in injuries to the 
defendants Mrs. Murray T. York, Buster 
York, et al; that neither Sidney B. Plummer, 
Sr., nor Sidney B. Plummer, Jr., came within 
the extended coverage provision of the policy 
and did not become and are not additional as- 
sureds under the terms and provisions of the 
Omnibus Clause, and further that there was 
no liability or obligation on the part of the 
insurance company to defend on behalf of 
the defendants Sidney B. Plummer, Sr., and 
Sidney B. Plummer, Jr., either or both, any 
suit or suits that may have been heretofore 
or may hereafter be filed against said Plum- 
mers for recovery of damages growing out of 
the accident. 


The right to begin proceedings for a De- 
claratory Judgment has long been established, 
as pointed out by Professor Borchard of Yale 
University in “Borchard on Declaratory 
Judgments.” Acts of this character have been 
adopted by 34 States and Territories of which 
19 have enacted the Uniform Act proposed by 
the Commissioners of Uniform State Laws in 
1922. The Federal Bill entitled ‘““The Federal 
Declaratory Judgment Act” was passed by 
Congress and signed by the President on June 
14, 1934. 


The chief purpose of these Acts is to per- 
mit Courts to render judgments determining 
the pre-existing rights of litigants, final judg- 
ments which are incapable of execution and 
the execution of which is undersired and un- 
necessary. These judgments find great utility 
in the determination of conflicting claims 
with respect to the construction of written in- 
struments. They are especially adaptable to 
construction of insurance contracts and in- 
surance companies have on occasions consid- 
ered it advantageous to proceed for a declara- 
tory judgment to declare the invalidity of 
policies or to determine the coverage contained 
therein. 

In considering the advisability of seeking 
a declaratory judgment, it is necessary to con- 
sider the case from all angles, as there may be 
cases where a proceeding for a declaratory 
judgment would react unfavorably against an 
insurance company. For example, should 
the Court in deciding the issue hold against 
the company and declare the policy in force 
or the coverage claimed to be correct, the in- 
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surance company might find itself at a dis- 
advantage if an attempt was made at a later 
date to settle the original claim without liti- 
gation. 

While it is true a company, even if it is 
unsuccessful in its proceedings for a declara- 
tory judgment or if that proceeding should 
result adversely to the company’s contention, 
still has the opportunity of defending the main 
suit on its merits, the company often finds it- 
self in the position of having lost a very power- 
ful argument with the plaintiff in the main 
suit on the coverage question and in some 
cases the cost of settlement, if a settlement is 
desired, is materially increased. 
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There is no hard and fast rule which can be 
laid down as to when local counsel for an in- 
surance company should seek a declaratory 
judgment under the Federal Declaratory 
Judgment Act, but the case of the Ohio 
Casualty Insurance Company is simply called 
to the attention of our members for their con- 
sideration as it might be a similar condition 
may exist in a case which they are handling 
and the Ohio Casualty Insurance Company 
case may be useful. 
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Can Surety on Supersedeas Bond Always, After Paying Judg- 
ment, Execute Same as Against Principal In Bond? 


By Marion N. CHRESTMAN 


Member of Executive Committee of Insurance Counsel, 
Dallas, Texas 


SSUMING the following facts: A cas- 
ualty company, without authority to 
execute supersedeas bonds, issues a public lia- 
bility policy to a contractor, assured. A 
member of the public is injured; suit is filed 
and prosecuted to final judgment. Casualty 
company furnished the lawyers in the trial 
court and procured a surety company to sign 
a supersedeas appeal bond after which the 
bond was presented to the principal to sign, 
that is, assured. The case was affirmed. 
Execution was issued against the surety com- 
pany which paid off the judgment and costs. 
The surety company procured execution to 
issue in its favor, as surety, against the prin- 
cipal, the original assured. 

The assured procured a temporary injunc- 
tion, which on motion of the defendant com- 
pany, as surety, was dissolved by the trial 
court. Appeal was taken by plaintiff, as- 
sured, to the Court of Civil Appeals and af- 
firmed (Jagoe Construction Co. vs. U. S. 
Fidelity & Guaranty Co., 38 S. W. (2d) 824). 
The Supreme Court granted the application 
on the first assignment of appellant, which 
read as follows: 


“The liability of the principal to his 
surety arises solely by reason of the con- 
tract implied by law from the request made 
by the principal to his surety for his signa- 


ture; and since the appellant never at any 
time requested the appellee to act as his 
surety, and would not have done so, not de- 
siring to appeal said cause, and preferring 
that the judgment be discharged by the 
Southern Casualty Company, no obligation 
upon the part of the appellant ever arose 
to reimburse the appellee for any amount 
that it might pay on said judgment, and the 
appellee had no right of execution against 
the appellant thereon, and the trial court 
erred in dissolving the injunction.” 


The Supreme Court held that the judgment 
of the appellate court in the original case of 
Harrison vs. Jagoe Construction Company, 
was not an adjudication of matters of fact 
which could not have been involved in that 
suit, and over which such appellate court 
could not have had jurisdiction; and that 
matters of fact upon which truth or falsity 
depends, the rights of the plaintiff in error in 
this suit, have never been adjudicated in any 
tribunal having jurisdiction thereof. “This 
is sufficient answer to the contention that 
this proceeding is an effort to nullify the judg- 
ment of the Court of Civil Appeals in the case 
of Harrison vs. Jagoe Construction Company.” 
It further held that the relation of principal 
and surety is always a matter of agreement, 
and that the contract of suretyship between 
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judgment debtor and surety, on a supersedeas 
bond, was collateral to the main contract and 
parole evidence was admissible to prove it. 
The case of American Indemnity Co. vs. Fell- 
baum, 114 Tex., 127, 263 S. W. 908, 37 A. 
L. R., 633, was cited to show its holding in 
that case concerning the rights and duties of 
the casualty company, as follows: 


“Tt had a right to make the defense, con- 
trol the proceedings, examine and cross- 
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examine the witnesses, and though not 
technically a party, it was so connected with 
the litigation by its interest in the result 
and by its active participation that it is 
bound by the judgment.” 


This case is thought important to surety 
companies called upon by insurers to execute 
supersedeas appeal bonds in their cases. (58 
S. W. (2) 502). 


The Effect of Liability Insurance on the Right of an Uneman- 
cipated Minor to Bring an Action at Law Against and to Re- 
cover from a Parent for Injuries to the Minor’s Person 
Received as a Result of the Negligent and Unlaw- 
ful Conduct of the Minor’s Parent 


By MILLER MANIER 
Member of Executive Committee of Insurance Counsel, 
Nashville, Tennessee 


HE question is a sub-head of whether or 

not an unemancipated minor at common 
law may maintain an action for tortious in- 
juries inflicted upon him or her by his or her 
parent. 

There is no record of any such suit in the 
English Reports or the Reports of the several 
States of this Country until the year 1891 
when the case of Hewlett vs. George, 63 Miss. 
703, 13 L. R. A. 682, was decided by the 
Supreme Court of the State of Mississippi. 

This case was brought against the defend- 
ant, Mrs. George, by the defendant’s minor 
daughter, Mrs. Hewlett, who had been mar- 
tied but was separated from her husband due 
to the defendant wrongfully confining the 
plaintiff in an insane asylum. In deciding 
that the right of action did not exist, the Su- 
preme Court of Mississippi said as follows: 


“So long as the parent is under obligation 
to care for, guide and control, and the child 
is under reciprocal obligation to aid and 
comfort and obey, no such action as this 
can be maintained. The peace of society, 
and of the families composing society, and 
of a sound public policy designed to sub- 
serve the repose of families and the best 
interests of society, forbid to the minor 
child a right to appear in Court in the as- 
sertion of a claim to civil redress for per- 


sonal injuries suffered at the hands of the 
parent. The State, through its criminal 
laws, will give the minor child protection 
from parental violence and wrongdoing, and 
this is all the child can be heard to de- 
mand.” 


The reasoning in Hewlett vs. George was 
followed in the case of McKelvey vs. Mc- 
Kelvey, 111 Tenn. 38 and Roller vs. Roller, 
37 Wash. 242, 68 L. R. A., 893, both decided 
in 1903, the first involving cruel and inhuman 
treatment of the minor by her step-mother in 
the presence of her father and the second in- 
volving a rape on the minor daughter by her 
father. 

The case of Taubert vs. Taubert, 103 Minn. 
247, 114 N. W. 763 was decided in 1908 and 
was an action by a seventeen-year old plaintiff 
against his mother as administratrix of his 
father’s estate for injuries sustained while the 
plaintiff was working as an employee in a 
plant operated by the mother under the sup- 
ervision of the plaintiff’s elder brother and in 
this case there was a public liability policy 
covering the negligence of the mother for in- 
juries to employees. In the lower court, the 
plaintiff received a verdict but on appeal the 
court adopted the reasoning of the cases pre- 
viously cited and denied the right for recovery 
even though the ultimate payment of the judg- 
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ment would have been by the insurance com- 
pany rather than the mother, holding that the 
insurance company was not a party to the 
contract of employment of the son by the 
mother and hence its rights could not be 
jeopardized by a violation of a well settled 
principle of the common law that an un- 
emancipated minor cannot recover from the 
parent for a tort committed by the parent. 

The first reported case involving injuries 
to a minor child by the father sustained in 
connection with the negligent operation of an 
automobile is that of Small vs. Morrison, 185 
N. C. 577, 31 A. L. R. 1135, decided in 1923. 
The father had an automobile indemnity in- 
surance policy covering him for legal liability 
for damage to third parties. The majority 
of the court held that the suit could not be 
maintained basing its opinion upon the above 
mentioned cases with Chief Justice Clark dis- 
senting. 

Chief Justice Clark in his dissenting opin- 
ion took the position that to adopt such a rule 
in North Carolina was to outlaw a minor child 
from the Courts of North Carolina and that 
the analogy drawn by the previous reported 
cases to the effect that because no such suit 
had ever been reported prior to Hewlett vs. 
George supra was not to be considered as 
meaning that the common law did not rec- 
ognize the unemancipated infant’s right to 
such an action but really supported the un- 
emancipated infant’s right to such an action 
as there were no reported cases barring such 
aright; and as there were reported cases allow- 
ing a suit by an unemancipated minor against 
his parent relative to the minor’s property 
that there was no reason why a distinction 
should be drawn as against a minor’s right 
of recovery on a personal tort action against 
the father. 

Also see cases of Matarese vs. Matarese 
(Rhode Island Supreme Court, 1925) 131 
Atlantic 198, 42 A. L. R. 1360; Manion vs. 
Manion (New Jersey, 1925) 129 Atl. 431; 
Elias vs. Collins (1926) 237 Mich. 175, 211 
N. W. 88, 52 A. L. R. 1118; Wick vs. Wick 
(1927) 192 Wis. 260, 212 N. W. 787, 
52 A. L. R. 1113, which last case has a strong 
dissenting opinion. 

In Elias vs. Collins Chief Justice Bird 
answers the plaintiff's attorney’s argument 
that modern conditions, including liability in- 
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surance, should be taken into consideration 
and exceptions made in cases where the parent 
is protected by liability insurance as follows: 


“Plaintiff’s counsel recognizes this as a 
rule of the common law, but he argues that 
modern business methods have so changed, 
with the coming of automobile and the in- 
surance thereon, that the common-law rule 
should be modified to allow minors to re- 
cover against their father for torts, inas- 
much as insurance companies promise to 
reimburse the insured for any judgment got- 
ten against him for injuries caused by the 
automobile. Perhaps there is a spice of 
good sense in this, but, if the rule is to 
fade away because the reason is gone for 
its existence, what will we say to boys who 
are injured while working on farms or in 
industrial plants, by reason of the negligence 
of their fathers? In these cases there is as 
much need of the common-law rule as there 
ever was. If this rule is to go out or be 
modified, we think it should be done by the 
legislature rather than by us. By reason 
of this rule the trial court was right in di- 
recting a verdict as to Joseph Elias.” 


The rule as outlined above has been fol- 
lowed by the Courts of last resort in a number 
of other States in recent years and is clearly 
the majority rule. 

The first departure from the general rule 
that an unemancipated minor cannot sue the 
parent for a personal tort committed on the 
minor by the parent is the case of Dunlap vs. 
Dunlap (N.H.) 150 Atl. 905, decided by the 
Supreme Court of New Hampshire in 1930. 

This case arose due to injuries received by 
a minor son while working for the father and 
under such conditions as to amount to a par- 
tial emancipation of the son. The father was 
covered by a liability insurance policy, and 
while recognizing the parent’s right to the con- 
trol of the child and the necessity for family 
unity and accord the Court held that where 
the family income and estate would not be 
reduced but probably aided by such an action 
when the judgment if obtained would be paid 
by a third party, in this instance an Insurance 
Company, there would be no jeopardy to the 
peace, understanding and unity in the family. 

This case clearly shows the desire of the 
Court to reach the father’s insurance company 
and the opinion in part is as follows: 


“Again parallelling cases, it may be asked 
why should the son of the insured father 
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recover while the son of the uninsured can- 
not? A partial answer is that the latter 
should be allowed to recover . . . whenever 
the evidence warrants a finding that the 
father intended to emancipate the son so 
far as necessary to create a legal responsi- 
bility for negligence. In cases where there 
js neither such an emancipation, nor a pro- 
vision which abolishes all tendency for the 
suit to induce family discord, the reasoning 
of the cases relied upon by the defendant 
is applicable, if not always convincing.” 


“To sum up our conclusions: Such 
immunity as the parent may have from suit 
by the minor for personal tort arises from 
a disability to sue, and not from lack of 
violated duty. This disability is not ab- 
solute. It is imposed for the protection of 
family control and harmony, and exists only 
where a suit or the prospect of a suit might 
disturb the family relations. Stated from 
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the viewpoint of the parent, it is a privilege, 
but only a qualified one. It is not an an- 
swer to a suit for an intentional injury, 
maliciously inflicted. It does not apply to 
an emancipated child, or to a case where 
liability in fact has been transferred to a 
third party.” 


The holding in the case of Dunlap vs. Dun- 
lap has been followed in the case of Lusk vs. 
Lusk (West Virginia 1932) 166 S. E., 538, 
wherein the payment of the judgment would 
be by the insurance carrier even though the 
West Virginia Courts had previously followed 
the majority rule denying a recovery by an 
unemancipated minor from a father for a per- 
sonal tort in the case of Securo vs. Securo, 110 
W. Va. 1,156 S. E. 750. 
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Law Lists 


By Georce L. NAUGHT 
Vice President of Insurance Counsel, 
New York City 


To the Editor: 

N attempting to comply with your request 

for a short article my thoughts turn to 
many phases of the insurance business— 
particularly to some important decisions, to 
legislative activities and to other things of 
a general nature that would merit analysis. 
However, as I have not the time to do any 
“heavy thinking” at this moment, for pub- 
lication, I am communicating in a lighter 
vein, influenced by my receipt of another 
notice, about a “lawyer list” of which my com- 
pany knows nothing although its name is 
used in recommendation by such list. 

Much has been said and written about the 
“fake law list” but it is distressing to me to 
find that through the unauthorized use of the 
names of insurance companies there are still 
enough lawyers in the country susceptible to 
the arguments and promises of fakers to sup- 
port and to keep alive the illegal law list 
practices. Before me there is a copy of a 
seductive letter from one of such “law lists” 
which purports to assure attorneys that 50% 
of the cases to be received by the firm sub- 


scribing will be probate and foreclosures, to 
which may be added insurance cases. Assur- 
ance is given also that many times the listing 
fee will be received within a few months. 
The lawyers addressed are further assured 
that this progressive “law list” is only in- 
terested in lawyers of superior ability and that 
upon the passing of a subscription check the 
forwarding of business to the firm addressed 
can be started immediately. In other words 
we may say that the attorneys solicited are 
expected to believe that the “law list” stands 
as a dam against which presses a volume of 
important law business to be released prompt- 
ly upon the payment of a subscription fee 
by the lawyer solicited. This abominable 
practice may, I fear, at times be also pre- 
judicial to the insurance companies whose 
names are given as references to lawyers, who, 
having been imposed upon may never learn 
the truth and blame the companies as well as 
such “law list” solicitors. 

Let us hope that no members of our As- 
sociation may in the future be victimized by 
this form of piracy. 
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A Death Caused by the Wilful, Intentional Act of Another 
is Not Accidental 


By RussELt M. KNEPPER 


Member Executive Committee of Insurance Counsel, 
Columbus, Ohio 


OME offices of insurance companies and 

trial lawyers will be interested in the 

decision of a case found in 51 Ohio Appellate 

298, entitled American Casualty Company vs. 

Brinsky et al., the syllabus of which, written 
by the Court, reads in part: 


“An insurance company which insures 
the owner of an automobile against loss 
from liability for damages on account of 
bodily injuries or death accidently suffered 
by reason of the ownership, maintenance 
or use of such automobile, is not liable for 
the payment of a judgment rendered against 
the insured for damages for personal in- 
juries suffered as the result of the wilful 
*** conduct of the insured in the operation 
of his automobile.” 


The facts are in substance as follows: 
Louis Brinsky was riding in a truck owned 
and operated by Max Meyer and Sam Sile- 
kovitz when the same collided with a truck 
owned by the Fro-Joy Baker-Tabor Ice 
Cream Company, in which collision Brinsky 
was injured. He brought suit against Max 
Meyer and Sam Silekovitz and the Fro-Joy 
Baker-Tabor Ice Cream Company and, ob- 
tained a judgment against Meyer and Sile- 
kovitz. It was alleged in the Petition that 
Meyer and Silekovitz wilfully drove their 
truck into the truck of the Ice Cream Com- 
pany. A jury was waived and the case was 
tried to the Court, which found Meyer and 
Silekovitz guilty of wilful conduct which di- 
rectly and proximately caused Brinsky’s in- 
juries. Damages were assessed, and judgment 
was rendered accordingly. 


The judgment was not paid for 30 days, 
and under Section 9510-4 of the General Code 
of Ohio a Supplemental Petition was filed by 
Brinsky in the same action against the Amer- 
ican Casualty Company alleging that at the 
time Brinsky sustained his injuries the de- 
fendants Meyer and Silekovitz, against whom 
he obtained his judgment, carried a liability 
policy or contract of insurance with the 


American Casualty Company in which policy 
of insurance the American Casualty Company 
obligated itself to pay the judgment so rend- 
ered. The policy insured the named assured 
“against loss from the liability imposed by law 
upon the assured, for damages on account of 
bodily injuries *** accidentally suffered *** 
by any person *** by reason of the ownership, 
maintenance or use *** of any automobile in- 
sured herein.” 

A trial was had on the Supplemental Peti- 
tion, and the Court of Common Pleas found 
and ordered the American Casualty Company 
to pay such judgment. Error was prosecuted 
to the Court of Appeals in which the decision 
quoted above was rendered. In the course 
of the opinion, Judge Lynch, speaking for the 
Court of Appeals, says that the judgment of 
the Court below was incorrect for the reason 
that the Record shows that such judgment 
“is not one for injuries accidentally suffered”, 
but is one in which Meyer and Silekovitz, the 
assureds, were guilty of wilful misconduct, the 
question presented being a narrow one and 
being confined to a determination whether, 
when the insured wilfully injures another in 
the use of his automobile, the insurer is liable 
for the payment of the judgment rendered by 
reason thereof. 

The Court then defines “wilful tort” as 
implying intent or purpose to injure, and de- 
fines “wanton negligence” as the failure to 
exercise any care for the safety of those to 
whom a duty is owing, concluding that a thing 
which is wilfully and intentionally done can- 
not be said to be accidentally done. The 
Court then quotes with approval from Com- 
monwealth Casualty Company vs. Headers, 
118 Ohio State 429, 161 N. E. 278, as fol- 
lows: 


“That is to say, an injury or death does 
not occur by accident when it results from 
wilful, intentional, personal violence in- 
flicted by another.***” 


For the reason stated, the judgment of the 
Court of Common Pleas was reversed. 
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This decision, and the opinion of Judge 
Lynch in reaching his conclusions, will be 
found especially valuable in all those States 
having Guest Statutes which provide that re- 
covery cannot be had unless the host’s acts 
are found to be wilful misconduct. 

We are not unmindful that the old “stan- 
dard clauses” which provide against ‘“loss 
from liability for damages on account of bodily 
injuries or death accidentally suffered” are 
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now generally couched in more sweeping 
terms, but it is refreshing to note that the 
trend of judicial decisions is to distinguish be- 
tween liability for accidents and judicial penal- 
ties for wilful acts. 
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Discussion of Three New York Decisions 


By JosepH B. MurpHy 
Vice President of Insurance Counsel, 
Syracuse, New York 


HE attention of the members of the As- 
sociation is called to three decisions of the 
Court of Appeals of the State of New York, 
which should be of decided interest to them. 
In the case of Taylor vs. United States 
Casualty, 269 N. Y. 360, 199 N. E. 620, de- 
cided January 7, 1936, an action was brought 
on a public liability policy wherein the de- 
fendant insured one Charles H. Strong 
against all claims for which he should become 
legally liable arising out of bodily injuries 
caused by the ownership, maintenance, and 
use oi an automobile owned by him. It was 
claimed that Harmon Strong, his son, was op- 
erating the automobile with his father’s per- 
mission when it was involved in a collision 
in which the plaintiffs were injured. At the 
time of the accident the son, who was seven- 
‘teen years of age and had a junior operator’s 
license, was returning home from a social 
visit shortly after midnight. The case was 
originally tried before a jury and a verdict 
was rendered in favor of the plaintiff. A 
judgment was entered, execution thereunder 
issued’ and returned unsatisfied, and the 
Strongs subsequently adjudged bankrupt. 
The plaintiff then instituted suit against the 
defendant on the policy issued by it. 

The defendant interposed as a defense the 
exclusion clause in the policy reading as fol- 
lows: “This policy shall exclude any obli- 
gation of the Company: (a) **** while any 
described automobile is being driven **** 
by any person under the age fixed by law. 

The New York Statute provides that no 
operator’s or chauffeur’s license shall be is- 
sued to any person under eighteen years of 


age, except that junior operators’ licenses may 
be issued to minors who have arrived at the 
age of sixteen years. It was pointed out by 
the defendant, however, that the automobile 
was being operated in violation of the terms 
of the son’s junior operator’s license, and the 
rules and regulations established by the Com- 
missioner of Motor Vehicles, since it was be- 
ing operated after midnight and not while 
traveling to and from school, nor in the or- 
dinary pursuit of the business of the parent 
or guardian of the licensee, nor while accom- 
panied by a parent, or guardian, as the 
Statute permitting the operation of motor 
vehicles by the holder of a junior operator’s 
license provides. 

The plaintiff made a motion for summary 
judgment which was denied by the lower 
Courts and an appeal was thereupon taken 
to the Court of Appeals, where Judge Finch 
writing for that Court pointed out that a boy 
over sixteen years of age possessing a junior 
operator’s license may lawfully drive an au- 
tomobile although the time during which he 
may drive it is restricted, and that since the 
boy was seventeen years of age and possessed 
a junior license he was not, the Court con- 
cluded, a person under the age fixed by law 
within the meaning of the policy. 

The Court further stated that the clause in 
the policy did not deal with the violation of 
the terms of a license but related solely to the 
question of age and that there the son was 
old enough to drive an automobile. The 
opinion of the Court added that if the defend- 
ant insurance company desired the exclusion 
clause to cover not only a case where the 
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driver is under the age fixed by law but also 
a case where the terms of the license are vio- 
lated, it should have so specified. The or- 
ders of the lower Courts were accordingly re- 
versed and summary judgment was directed 
in favor of the plaintiff. 

In the case of Devitt vs. Continental Cas- 
ualty Company, 269 N. Y. Page 474, 199 N. 
E. 765, decided January 14, 1936, another 
very interesting question was presented. 

There the plaintiff was injured when struck 
by an automobile owned by one Joseph H. 
Devitt. At the time of the accident the 
owner was seated on the front seat on the 
right-hand side of his car which was being 
driven by his son, Bertram, a boy of the age 
of fourteen years and six months. The 
owner was insured under a liability policy is- 
sued by the defendant, which contained the 
following clauses: 

“This insurance is subject to the following 
conditions and failure on the part of the as- 
sured to comply therewith ***** shall forfeit 
the right of the insured or of any judgment 
creditor of said assured to recover hereunder.” 

“The assured will not **** permit any **** 
motor vehicle (covered hereby) to be operated 
(a) by any person under the age limit fixed 
by law or under the age of fourteen, in any 
event, or who for any reason is not permitted 
by the laws of the State of New York to op- 
erate or drive motor vehicles.****” 

The plaintiff recovered a judgment against 
the owner. The insurance company dis- 
claimed liability on the ground that the car 
was being operated by a person under the age 
fixed by law and did not take part in the de- 
fense of the action. An execution on the 
judgment against the owner was returned un- 
satisfied and action was brought against the 
insurance carrier on the policy. A jury was 
waived, the facts stipulated and the Trial 
Court rendered a verdict of no cause of ac- 
tion. Plaintiff appealed to the Appellate Di- 
vision of the Supreme Court where the judg- 
ment was reversed and judgment ordered in 
favor of the plaintiff. The insurance com- 
pany appealed to the Court of Appeals. 

That Court held, in substance and effect, 
that the coverage under the policy was limited 
by the provision for exclusion from liability 
while the car was being operated by any per- 
son under the age limit fixed by law, and since 
it appeared that the operator was under such 
age the policy did not cover and that the de- 
fendant insurance company by issuing a 
policy containing that clause did not incur 
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liability to third persons while the car was 
being so operated. The judgment of the Ap- 
pellate Division was, therefore, reversed, and 
that of the trial term which was in favor of 
the insurance carrier affirmed. 

The reading of the opinions in both the 
foregoing cases is recommended for the pur- 
pose of observing the distinction the Court 
makes in the two cases. The Court in the 
Taylor case holding that where the operator 
had been issued a license even though he was 
operating the car contrary to the law and 
regulations the case did not exempt the in- 
surance company from coverage, while in the 
Devitt case it held that where the boy was 
driving the car without, a license the exclusion 
clause in the policy applied. 


Silicosis Cases—Statute of Limitations 


On March 3, 1936, the Court of Appeals of 
the State of New York handed down a de- 
cision in the case of Schmidt vs. Merchants 
Dispatch Transportation Co. (270 N. Y. 287). 


This case involves certain questions arising 
in the recently much discussed silicosis cases 
in which the vital question as to when the 
Statute of Limitations begins to run in such 
cases was thoroughly discussed in the opinion 
of the Court and the question decided. 

Among other things, the plaintiff claimed 
that a cause of action accrued, not at the 
time he inhaled the dust more than three years 
before the action was commenced, but at the 
time when the dust so inhaled resulted in a 
disease of the lungs, and that that date could 
be determined only by medical testimony. 

Because of the length of the opinion it 
would be impracticable to review it in detail, 
but it is suggested that any attorney in- 
terested in this type of case obtain a copy of 
such opinion and review it carefully. 

Judge Lehman, who wrote the opinion for 
the Court of Appeals, said: “We have said 
in actions of negligence, damage is of the very 
gist and essence of the plaintiff's cause. ****** 
Though negligence may endanger the person 
of another, no actionable wrong is committed 
if the danger is averted. It is only the injury 
to person or property arising from negligence, 
which constitutes invasion of a person’s rights 
protected by law, and therefore, an actionable 
wrong. 

Through lack of care, a person may set In 
motion forces which touch the person or prop- 
erty of another only after a long interval of 
time (citing authority) and then only 
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through new fortuitous conditions. There can 
be no doubt that a cause of action accrues 
only when the force wrongfully put in motion 
produces injury. 

The injury occurs when there is a wrongful 
invasion of person or property rights and then 
the cause of action accrues.” 

The Court held that that rule must be ap- 
plied in that case and went on to say: 


“The injury to the plaintiff was complete 
when the alleged negligence of the defendant 
caused the plaintiff to inhale the deleterious 
dust.” 

But the plaintiff also claimed that the de- 
fendant in the case was liable fcr negligence 
because of the violation of a statutory duty. 
With regard to that the Court said: “Where 
astatutory duty is imposed upon one for the 
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direct benefit or protection of another, and 
the latter is damaged because the duty is not 
performed, a cause of action arises in his 
favor based upon the statute.********** The 
statute imposes an absolute duty upon the em- 
ployer to provide adequate and proper safe- 
guards.” 

The conclusion of the Court was that as 
to the violation of a statutory duty the Six 
Year Statute of Limitations applied, and not 
the Three Year Statute of Limitations which 
applies in ordinary personal injury actions 
arising from negligence. 

The Court further held that the date when 
the dust was inhaled was the time when the 
three year statute began to run as against the 
charge of negligence in the case, and that the 
Six Year Statute became operative imme- 
diately upon violation of the statutory duty. 


Capacity of an Infant to Commit Negligence 


By LowELt WHITE 
Member of Executive Committee of Insurance Counsel 
Denver, Colorado 


HE capacity of a minor child to be guilty 

of contributory negligerice depends upon 
his age, experience, intelligence, mental de- 
velopment and knowledge. Unlike a grown 
person, of whom we require the conduct of an 
ordinarily reasonable and prudent man irre- 
spective of his individual capacity, knowledge, 
experience and so forth, the situation of the 
child depends upon the particular attributes 
of that child. As the Supreme Court of the 
United States said in the case of Railroad 
Company vs. Gladman, 15 Wall 401, that as 
to an infant of tender years less discretion is 
required than of an adult and the degree de- 
pends upon his age and knowledge and ac- 
cording to the maturity and capacity of the 
child, and this is to be determined in each case 
by the circumstances of the case. 

Many jurisdictions have decided that it is 
better to have an arbitrary rule than an un- 
certain one and supplementing the criminal 
law rule hold that a child under 7 years of 
age is incapable of being guilty of contributory 
negligence and that a child between the ages 
of 7 and 14 years of age is presumed to be 
incapable of contributory negligence, which 
presumption is rebuttable. In one case, 
James vs. Strickland, 77 So. 562, 201 Ala. 138, 
it was held that in pleading contributory 


negligence of a child under 14 it was neces- 
sary to plead facts overcoming the presumption 
of incapacity. Many cases have been decided 
which hold that a child of a stated age can or 
can not be guilty of negligence. Regardless 
of how definite the language may be, it seems 
to me that most of the cases should be read 
with the view in mind that they decide only 
the questions in that case. It is difficult to 
see how they can be anything more than ad- 
visory authority to the decision of a similar 
question under different facts, unless they 
arise in jurisdictions which have arbitrarily 
set age limits for the determination of capacity. 

Criminal law fixes a definite age under 
which it is stated positively that a child can 
not be guilty of the commission of a crime. 
To apply such a rule to the law of negligence 
seems wrong in principle. In criminal law 
the question is not whether a child is incapable 
of doing an act which is unlawful but whether 
he could appreciate the illegality of his act. 
There is an arbitrary or rebuttable presump- 
tion (depending upon the age of the child) 
of a lack of capacity to have a criminal in- 
tent. In Vermont, Johnson vs. Rutland Rail 
Co., 93 Vt. 132, 106 Atl. 682, the analogy 
to the criminal law is considered and decided 
not applicable for in that opinion it is stated: 
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“When a child reaches the stage of de- 
velopment at which he should be deemed 
capable of exercising judgment and discre- 
tion respecting his personal safety is from 
its very nature incapable of arbitrary de- 
termination. The test of age alone is not 
sufficient. Much depends upon the cir- 
cumstances of the particular case, especially 
the mental development and previous train- 
ing and experience of the child.” 


The States of Maryland (McMahon vs. 
North Central Railroad Co., 39 Md. 438) 
and Massachusetts (Hayes vs. Northcross, 
39 N. E. 282; Murphy vs. Boston Elevated, 
73 N. E. 1018) have decided that a child be- 
tween the ages of 5 and 6 is so capable of 
contributory negligence that a verdict should 
be directed for the defendant. Many cases 
hold that a child between 7 and 14 can be 
guilty of contributory negligence as a matter 
of law. 

A child over the age of 14 is presumed in 
all jurisdictions to be capable of contributory 
negligence, but in so considering the question 
of contributory negligence the jury is ordi- 
narily instructed that it may take into con- 
sideration the elements of age, experience, 
mental development and knowledge. 

If his capacity to be negligent is dependent 
upon these elements, the defendant is entitled 
to a great deal of latitude in cross examining 
the child concerning his training, education, 
character, caliber of his school work, and other 
matters, including warnings and explanations 
he has received concerning the avoidance of 
certain dangers, which would tend to give the 
jury an idea as to his capacity to protect him- 
self and realize the possible results from care- 
less or negligent action. It has been held in 
Pueblo Street R. R. Co. vs. Sherman, 25 Colo. 
114, that if a child has received a warning 
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the defendants may have an instruction call- 
ing attention of the jury specifically to such 
warning. 

If a child gets himself into difficulty and 
the use of judgment .and discretion is necessary 
to avoid injury, the question is much more 
complicated. In cases where courts have 
found that a young child is intelligent, has 
had ample warnings and experience, they have 
not always held he was guilty of contributory 
negligence which would bar him from re- 
covery. For in some instances, by his own 
negligence, he had placed himself in a posi- 
tion of peril and that position required the 
exercise of discretion and judgment as to 
which course he would pursue and that was 
too much to expect from a child. 


As a general rule the elements necessary 
to prove or disprove capacity are inferred 
from all the evidence submitted during the 
trial of a case. The question of capacity as 
well as that of whether or not a child’s neg- 
ligence contributed to the injury is left to the 
jury. In cases where the evidence relating 
to intelligence, training and experience is all 
one way courts are reluctant to take the ques- 
tion of capacity from the jury for fear the 
appellate courts will say that more than one 
inference could be drawn from the evidence. 
This practice makes it easy for a sympathetic 
jury to find a child plaintiff without capacity 
to be negligent in a case where otherwise the 
evidence preponderates in favor of the de- 
tendant. 

Defendant’s serious position may be helped 
if defendant’s counsel will encourage the child’s 
parents on the witness stand to explain to 
the jury what a really bright child the plaintiff 
is and how they have performed their parental 
duty in warning him of traffic and other 
dangers. 


“Other Insurance” Clause 


By R. G. Rowe 


Member of Executive Comm 


ittee of Insurance Counsel 


Chicago, Illinois 


HAT is meant by the phraseology of 
the “Other Insurance” Clause, as it is 
sometimes called? 

I have on my desk at the present time two 
specimen policies of two different companies 
that were in use prior to the time that the 
new Standard Automobile Policy was approved 


and placed in use by most of the companies. 
The “Other Insurance” Clause in one ol 
these policies reads as follows: 


“Tf the assured carries any other insur- 
ance against any loss covered by this policy, 
the assured shall not recover under this 
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policy a larger proportion of the entire loss 
than the amount hereby insured bears to 
the total amount of valid and collectible 
insurance.” 


The other specimen policy under the same 
clause provides: 


“Tf the assured carries a policy of an- 
other insurer against any loss covered by 
this policy, the assured shall not be en- 
titled to recover from the company a larger 
proportion of the entire loss than the 
amount hereby insured bears to the total 
amount of insurance applicable thereto.” 


For a great many years the companies 
generally have followed the practice of pro 
rating losses when two policies were involved 
on the basis of the limits of coverage set forth 
in the respective policies. 

As an exaniple: if “A” company issues 
an automobile contract on “B” truck with 
limits of $100,000/250,000, and “C” company 
also issues an automobile policy on the same 
truck with limits of $25,000/50,000, what 
will be the share of each company’s loss in 
the event of an accident involving a third 
party which resulted in a judgment of $50,000 
against the named insured, the owner of “B” 
truck? It should be borne in mind in at- 
tempting to reach a decision on this particular 
case that the loss amounting to $50,000 falls 
within the limits of contracts issued by both 
“A” and “C” companies. 

The general rule in the past has been for 
a great many of the companies to follow the 
line of least resistance and pro rate the loss 
on the basis of the respective limits of the two 
policies involved. Following this practice, 
“C” company, with the smaller limit policy, 
would contribute one-sixth of the $50,000 and 
“A” company, with a larger policy, would con- 
tribute five-sixths of the loss. Is this a pro- 
per distribution of the loss in the example we 
have just cited, giving due consideration to 
the wording of the “Other Insurance” Clause 
of the two specimen policies referred to here- 
inabove? 

Would it not be equitable to contend that 
the loss should be shared on an equal basis 
up to the point where the loss falls within the 
limits of the two carriers and that when it 
passes that point the carrier with the larger 
limits assumes all the excess? Both policies 
being automobile contracts on the same truck, 
each carrier received the same premium for 
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the first $25,000/50,000 of coverage. Be- 
yond that limit of coverage the carrier with 
the greater limit received additional premium 
for such excess limits. It would seem equit- 
able to hold that as long as both companies 
had collected the same premium for the first 
$25,000/50,000 that they should share the 
loss equally, which is on the same basis that 
the premium was collected. 

The policyholder, let us say, paid $100 to 
each of the companies for coverage up to 
$25,000/50,000. He then paid an additional 
amount to “A’’ company for excess cover- 
age. The loss, however, falls within the $25,- 
000/50,000 limit and, therefore, should “B” 
company be in a position to say that they will 
accept only one-sixth of the loss and that “A” 
company should pay five-sixths of the loss 
merely because “A” company had excess in- 
surance which was not involved in this partic- 
ular loss? 

It has been contended that the phraseology 
which provides that “the assured shall not re- 
cover a larger proportion of the loss than 
the amount hereby insured” means the amount 
of the loss and not the policy limits. 


To prove that this “Other Insurance” 
Clause does refer to the loss rather than to 
the policy limits, the following example has 
been given. An automobile contract is writ- 
ten on a truck with limits of $10,000/20,000. 
During the course of the year the car is involved 
in five different accidents, each accident cost- 
ing the company $20,000. The company in 
this example would pay out a sum of $100,- 
000, or many times in excess of the actual 
limits set forth in the policy. This would 
tend to prove that the limits are not the de- 
termining factor and that the phraseology in 
the “Other Insurance” Clause actually refers 
to the amount of the loss. 

Let us approach this problem from a slight- 
ly different angle by means of the following 
example: If “A” company had a $50,000 
policy on a $50,000 loss, and only one policy 
was involved, “A” company would pay the 
entire loss without question. If “B” com- 
pany, with the same loss and with a contract 
for $50,000 or more, had the only policy on 
the risk, they would pay the entire loss. It 
would, therefore, follow that if both “A” and 
“B” companies would assume the full amount 
of the loss up to their respective policy limits 
if they had been on the risk alone, when they 
ascertained they were both on the same risk 
they should split the loss equally between 
them, up to the point where they both had 
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the same limit of coverage, and beyond that 
point the excess carrier should assume the 
balance. 

Like the recent song hit that caused so 
much consternation, this argument can go 
round and round indefinitely, but in any event 
it presents an interesting question. 

In the new Standard Automobile Policy, 
to avoid any misunderstanding, the “Other 
Insurance” Clause reads as follows: 


“Tf the named insured has other insur- 
ance against a loss covered by this policy, 
the company shall not be liable under this 
policy for a greater proportion of such loss 
than the applicable limit of liability ex- 
pressed in the declarations bears to the 
total applicable limit of liability of all valid 
and collectible insurance against such loss.” 


Your attention is called to the fac: that we 
say in that clause “the applicable limit of 
liability expressed in the declarations bears 
to the total applicable limit of liability... .” 
This, of course, definitely limits the contri- 
bution of different carriers on any one loss 
to the basis of the limits set forth in their 
policy contract. 


CAIN vs. AMERICAN POLICYHOLDERS 
INSURANCE COMPANY 


HE recent case of Cain vs. American 

Policyholders Insurance Company, 120 
Conn. 645, 183 Atl. 403 is of particular inter- 
est to insurance companies because it involves 
the right of the named insured to recover 
for his own injuries under an automobile 
contract issued in his name. 

A copy of the decision is set out below. The 
court did not allow recovery on the part of 
the insured under the policy contract, but the 
opinion of the Chief Justice, who ‘concurred 
in the result but differed as to his reasons for 
so doing, is interesting and may possibly point 
to a different ruling in the cases now pending 
in Connecticut under these old policies. 

The so-called “majority-opinion” reasoned 
that it was not within the contemplation of 
the parties at the time of entering into a con- 
tract of automobile liability insurance that 
the insurer would indemnify the named in- 
sured against injuries suffered by himself. 
Attention is called to that part of the decision 
referring to the “Insuring Clause” and par- 
ticularly the phraseology “to pay damages to 
others”. This is especially significant be- 
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cause in the cases cited in the opnion where 
recovery was allowed the insured, the policy 
was broader in its scope of coverage. Most 
of the policy contracts that have been litigated 
before, in which the. insured has been allowed 
to recover for his own injuries, contained an 
insuring agreement to the effect that the com- 
pany would pay on behalf of the insured, etc., 
etc., because of bodily injuries . . . sustained 
by any person or persons. In other words, 
there is a marked distinction between allowing 
recovery for injuries sustained by any person, 
which might include the insured, and allowing 
recovery for injuries to others, which definitely 
should not include the insured. 

The Chief Justice points out that this was 
a Massachusetts contract and that the Con- 
necticut Court was bound by the construction 
placed upon the policy by the Massachusetts 
Supreme Court, but the Chief Justice indicates 
that he would not be bound by the MacBey 
case if this were a Connecticut contract. 

The decision in the Cain case follows: 

Hinman, Judge. 

The plaintiff, a resident of Massachusetts, 
held a policy issued by the defendant insuring 
against loss by reason of liability arising out 
of the operation of an automobile owned by 
the plaintiff, which policy was in force on 
July 18, 1934. At about 3 o’clock in the 
morning of that day the plaintiff, while driv- 
ing through New London on a business trip 
from Taunton, Mass., to New York City, 
picked up a man named Snellman, who asked 
for a ride to Waterford, but, before they reach- 
ed that place, on learning that the plaintiff 
was going to New York, said that he would 
continue on with him to the Bronx. Plain- 
tiff spoke of being sleepy, whereupon Snell- 
man informed him that he could operate the 
car, and asked to be allowed to do so. The 
plaintiff at first declined the offer, but later 
allowed Snellman to get behind the wheel and, 
after cautioning him to drive carefully and 
slowly and watching him drive for a few 
minutes, went to sleep. While Snellman was 
operating the car through Fairfield, and while 
the plaintiff was asleep, he negligently caused 
it to collide with a truck, and as a result the 
plaintiff was severely injured. Subsequently, 
the plaintiff instituted an action against Snell- 
man in the superior court in New London 
county to recover for his injuries, and obtained 
judgment by default for $4,500 damages and 
costs. The defendant refused to pay this judg- 
ment, and the plaintiff brought the present 
action. Upon the facts found, including the 
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foregoing, the trial court concluded that lia- 
bility of Snellman to the plaintiff was in- 
cluded in and covered by the policy, and rend- 
ered judgment, accordingly, in favor of the 
plaintiff. 

(1-3) It cannot be accurately said, as the 
appellant requests to have added to the find- 
ing, that Snellman, in operating the car, was 
“at all times under the direction and control 
of the plaintiff.” The fact that the latter is 
found to have been asleep negatives such ac- 
tual control of the management of the car 
as that finding would import. Reetz vs. 
Mansfield, 119 Conn. 563, 569, 178 A. 53. 
Upon the facts found, however, Snellman, 
driving with the express consent of the plain- 
tiff, and for his purposes, clearly was his agent, 
so that the plaintiff would have been liable to 
third parties for damages resulting from neg- 
ligence of Snellman. Brown vs. Wright, 100 
Conn. 193, 199, 123 A. 7. Under the cir- 
cumstances, also, Snellman was liable to the 
plaintiff for damages for the injuries the latter 
sustained. Donohue vs. Jette, 106 Conn. 231, 
137 A. 724. The issue in dispute is whether 
the liability insurance policy carried by the 
plaintiff permits him to recover under it, 
from the insurer, the amount of the judgment 
for such damages which he has obtained 
against Snellman. The outcome depends up- 
on the construction to be accorded to the con- 
trolling provisions of the policy. 

(4) The so-called “Insuring Clause” of 
the policy issued by the defendant to the 
plaintiff provides that the insurer, in consid- 
eration of the premium, “agrees to indemnify” 
the named insured (the plaintiff) “and any 
person responsible for the operation of the 
named insured’s motor vehicle or trailer de- 
scribed herein with his express or implied con- 
sent against loss by reason of the liability to 
pay damages to others for bodily injuries * * * 
sustained during the term of this policy by 
any person other than employees of the in- 
sured or of such other person responsible as 
aforesaid who are entitled to payments or 
benefits under [the Workmen’s Compensa- 
tion Statutes, General Laws of Massachusetts, 
chapter 152] and arising out of the owner- 
ship, operation, maintenance, control or use 
upon the ways of [Massachuetts] of such 
motor vehicle or trailer.” As the plaintiff is 
a resident of Massachusetts and the defendant 
Insurer a Massachusetts corporation and the 
policy was issued and accepted in that state, 
the construction and effect of that clause are 
to be determined by the law of Massachusetts. 
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New York Life Ins. Co. vs. Rigas, 117 Conn. 
437, 440, 168 A. 22,91 A.L. R. 1122; Mullen 
vs. Reed, 64 Conn. 240, 247, 29 A. 478, 24 
L. R. A. 664, 42 Am. St. Rep. 174; 2 Cooley, 
Briefs on Insurance (2d Ed.) p. 1026. 


These provisions therein clearly were in- 
tended to, and do literally, conform to the re- 
quirement of the Massachusetts Compulsory 
Motor Vehicle Liability Insurance Law (Gen- 
eral Laws [Ter. Ed.] vol. 1, c. 90, $ 34A et 
seq. amendments) that the policy provide “in- 
demnity for or protection to the insured and 
any person responsible for the operation of 
the insured’s motor vehicle with his express 
or implied consent against loss by reason of 
the liability to pay damages to others for 
bodily injuries.” G. L. (Ter. Ed.) Mass. c. 
90,£34A. This statutory provision has been 
construed by the Supreme Judicial Court of 
Massachusetts, since the instant case was de- 
cided in the superior court, in MacBey vs. 
Hartford Accident & Indemnity Co., 197 N. 
E. 516, 517. The facts were similar in that 
the plaintiff, owner of the motor vehicle cov- 
ered by the policy, while riding therein was 
injured through the negligence of a person who 
was driving with her consent, obtained a de- 
fault judgment against him, and then sought 
to have recourse to the insurance policy for 
satisfaction of the judgment. In that case 
the policy was not introduced in evidence, but 
it was assumed that, as in the present case, 
it conformed to the mandate of the statute 
which we have quoted, and it was held that 
“the word ‘others’ describing persons to whom 
damages are to be paid, following the words 
‘insured’ and ‘any person’ joined as describ- 
ing those to be protected by the policy, plainly 
shows that inclusion of the named assured 
within the class of beneficiaries was not within 
the legislative intent. As matter of construc- 
tion, the beneficiaries under the policy are 
denominated ‘others’ as contrasted with ‘the 
insured’ and ‘any person responsible for the 
operation of the insured’s motor vehicle’ who 
may cause the damage. The language of the 
statute is free from ambiguity.” 

Although in that case it was the statute 
which was being directly construed instead of 
the conforming policy provision itself, and 
notwithstanding differences in the applicable 
rules of construction, this decision is mani- 
festly at least very persuasive of the meaning 
to be accorded to the insuring clause of the 
policy now under consideration; clearly it was 
not only inserted to comply with the statute 
but also conforms to it with verbal exactitude. 
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Application of the rules appropriate to the 
construction of insurance contracts develops 
no sound reason why this clause should or 
may be given a different meaning and effect 
than that attributed to the statute which it 
follows. In Boudreau vs. Maryland Casualty 
Co., 287 Mass. 423, page 426, 192 N. E. 38, 
39, also, although the action was on a judg- 
ment recovered by a person other than the 
insured, it was said that the insurer’s liability 
under a policy issued pursuant to the Com- 
pulsory Motor Vehicle Law, is “to indemnify 
a person other than the owner for the con- 
sequences of negligent operation,” citing 
O’Roak vs. Lloyds Casualty Co., 285 Mass. 
532, 189 N. E. 571, 573. 


We find nothing in the “Extra-territorial 
Coverage * * * Endorsement,” which affects 
the question now before us. Under the ori- 
ginal insuring clause, the availability of in- 
demnity to others than the named insured was 
limited to persons “responsible for the opera- 
tion of the [named] insured’s motor vehicle 
* * * with his express or implied consent.” 
The only effect of the indorsement in this 
aspect of the contract was to include “any 
person or persons while riding in or legally 
operating” the motor vehicle and “any person, 
firm or corporation legally responsible for 
the operation thereof provided such use or 
operation is with the permission” therein 
specified. The limitation of the indemnity 
to liability to pay damages “to others” (than 
those specified as entitled to the indemnity) 
contained in the insuring clause is not ex- 
tended or changed by any provision of the 
indorsement. Also, the further provision 
therein that “insurance payable hereunder 
shall be applied first to the protection of the 
named insured, and the remainder, if any, to 
the protection of other persons entitled to 
insurance under the provisions and conditions 
of this clause, as the named insured shall in 
writing direct,” points significantly to the 
creation of a class, composed of the named 
insured and the other persons entitled to 
indemnity against loss by reason of liability 
to pay damages to persons “other” than those 
so provided with indemnity. In Sheldon vs. 
Bennett, 282 Mass. 240, page 247, 184 N. E. 
722, 724, the accident occurred in New 
Hampshire, so that the extra-territorial in- 
dorsement applied, but it is said that “only a 
judgment creditor of the assured or of some 
person claiming by, through or under him the 
protection of the policy, could have the bene- 
fits of the policy.” 
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(5, 6) Additional considerations point in 
the same direction. As in the construction 
of a statute the intention of the Legislature is 
sought, so in the construction of an insurance 
policy ascertainment of the true intent of the 
parties is the paramount object. Shaw ys, 
John Hancock Mutual Life Ins. Co. (Conn,) 
182 A. 472. Provisions therein are not to be 
so distorted or given a forced construction as 
to attach to them a meaning evidently not 
intended by the parties, and which would cast 
upon the insurer a liability or give the in- 
sured a protection not within the intent of the 
parties as ascertainable from their contract. 
Komroff vs. Maryland Casualty Co., 105 
Conn. 402, 406, 135 A. 388, 54 A. L. R. 463. 
Various provisions of the policy appear to be 
inconsistent with a status of the insured asa 
beneficiary as a claimant for damages for 
injuries, including agreement I by which the 
insurer agrees to pay certain expenses incurred 
by the insured such as for immediate medical 
or surgical reflief, premiums on attachment 
and appeal bonds, and costs taxed against 
him, and II, under which the company agrees 
to defend or settle “in the name and on be- 
half of the insured any claims, suits, or other 
legal proceedings alleging such injuries and 
demanding damages on account thereof’’; con- 
dition C, requiring co-operation of the insured 
in defending suits, and D, providing for 
subrogation of the company to payments made 
under the policy; also the provisions in the 
extraterritorial indorsement, above quoted, 
concerning order of application of insurance 
payable. American Automobile Ins. Co. vs. 
Cone (Tex. Civ. App.) 257 S. W. 961, 964. 

The effect which the plaintiff seeks to give 
to this policy is foreign to the object and 
common conception of the scope of public 
liability insurance which, as concerns the as- 
sured, is third party coverage, that is, insur- 
ance against the liability of the assured for 
injury which has been sustained by a third 
person by negligence in the operation of the 
automobile. Simpson, Automobile Insurance 
(2d Ed.), p. 297; Richards, Insurance (4th 
Ed.), p. 885. There is a significant paucity 
of cases in which the named assured has claim- 
ed a right of recourse to such insurance for 
damages for injuries to himself, although the 
policy agreed to indemnify against loss 
through liability for damages on account of 
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injuries “to any person or persons” as distin- 
guished from such damages “to others” as 
in the present instance. The MacBey Case, 
supra, is the only one involving the latter 
phraseology which has come to our notice. 
Recovery by an assured in the few cases in 
which it has been allowed is clearly attribut- 
able to the broader coverage construed to be 
afforded by the policy provision above men- 
tioned. Howe vs. Howe (N.H.) 179 A. 362; 
Archer vs. General Casualty Co. (Wis.) 261 
N. W. 9; Union Automobile Ins. Co. vs. 
Samelson, 71 Colo. 479, 207 P. 1113; Farmer 
vs. United States F. & G. Co. (D. C.) 11 F. 
Supp. 542. In Bachman vs. Independence 
Indemnity Co., 214 Cal. 529, 6 P. (2d) 943, 
“the theoretical rights” of the insured were 
not involved. 

(7) To accord to this policy the effect 
which the plaintiff claims would be to virtually 
insert into it another contract, distinct from 
public liability coverage within the scope of 
the policy and amounting to personal accident 
insurance against bodily injuries suffered by 
the assured. There is nothing to indicate any 
intention of either party to combine, in this 
policy, these two kinds of coverage. A public 
liability policy is not a policy of accident in- 
surance indemnifying the assured against in- 
juries suffered by himself in an accident. By 
its definite terms it insures against claims for 
damages for which he or others named in the 
policy might become liable. American Au- 
tomobile Ins. Co. vs. Cone (Tex. Civ. App.) 
257 S. W. 961, 964; Bachman vs. Indepen- 
dence Indemnity Co., 112 Cal. App. 465, 297 
P. 110,298 P. 57. In Johnson vs. Employers 
Liability Assurance Corporation, — Misc. —, 
283 N. Y. S. —, it was held that to allow the 
plaintiff, assured, to recover from the insurer 
a judgment obtained against a negligent driver 
of his car would be to give his liability policy 
the effect of an accident policy. “Plaintiff 
cannot assume the role of ‘any person’ and 
thus divorce himself as one of the two con- 
tracting parties, whose contract was made to 
protect him from the demands of such person. 
To hold otherwise would be to read into the 
policy another contract, one well known in 
the science and business of insurance but cer- 
tainly absent here, namely, one for personal 
accident insurance.” 

(8) In the instant case, we hold that the 
policy, as we construe it, does not support the 
vital conclusion of the trial court that the 
agreement of the defendant to indemnify 
Snellman included liability to pay damages 
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to the plaintiff. 

There is error; the judgment is set aside, 
and the case is remanded to the superior court, 
with direction to render judgment for the de- 
fendant. 

In this opinion, BANKS and AVERY, JJ., 
concurred. 

MALTBIE, Chief Justice (concurring in 
the result). 

I agree with the statement in the majority 
opinion that the construction and effect of 
the policy upon which this action is based as 
regards the issues involved in this appeal are 
to be determined in accordance with the law 
of Massachusetts, and that, while the decision 
of this action must be based upon the terms 
of the indorsement, constituting as it does a 
distinct policy applicable to matters and ter- 
ritory not covered by the policy to which it is 
attached, the opinion of the Supreme Judicial 
Court of Massachusetts in the MacBey Case, 
referred to in the majority opinion, sufficient- 
ly evidences the construction which that court 
would give to the provisions of the indorse- 
ment were the question there presented. I 
therefore concur in the result. I cannot, 
however, agree with so much of the majority 
opinion as indicates that, if the question in- 
volved were presented to us under such cir- 
cumstances that our decision would not be 
controlled by the law of another jurisdiction, 
a like result should be reached. 

The policy is essentially one to indemnify 
the insured against liability for loss. Its 
meaning and effect should not be determined 
upon the basis of the right of the person in- 
jured in the course of the operation of the 
automobile to recover from the company, but 
upon the basis of the right of the insured to 
be protected from loss. In the policy the 
company has agreed, voluntarily, and no 
doubt upon an adequate consideration, to ex- 
tend its protection, not only to the named 
insured, but also to any person operating the 
car with permission or consent in accordance 
with its provisions. The fact that the named 
insured happens to be the one to whom a lia- 
bility resulting from the operation of the car 
by some one other than himself is incurred 
should not derogate from the obligation which 
the company has assumed to protect the latter 
from liability. Suppose the person operating 
the car in this instance had paid the judgment 
secured by the plaintiff against him, is it pos- 
sible that he would be denied a right to recov- 
er from the company by way of indemnity 
the amount so paid? Certainly the primary 
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and underlying purpose of the policy could 
only be carried out by furnishing such in- 
demnity. Nor is there anything in its terms 
which militates against such a result. The 
policy in the protection it affords has a double 
aspect; it protects the named insured when 
he is operating the car, and it no less protects 
any other person while operating it with the 
consent and permission specified in the policy. 
The word “others” in the clause under which 
the company agrees to indemnify the named 
insured or any person operating the car with 
his consent “against loss by reason of the lia- 
bility to pay damages to others” means per- 
sons other than the one invoking the protection 
of the policy, whether it be the named insured 
or one who is operating the car with consent. 

While the indorsement expressly eliminates 
the definition in the policy whereby the word 
“insured” as used in it is defined, unless quali- 
fied, to include any person entitled to pro- 
tection under its provisions, that is a necessary 
result from the very terms of the policy; such 
person becomes in fact, by the extension of the 
policy to include protection to him, the “in- 
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sured” as much as though he were named in 
it; and this is recognized in the indorsement, 
in the incorporation as a part of it of provi- 
sions in the policy wherein the word “insured” 
is used when it is intended to refer to either 
while the words “named insured” are used 
when only the person named is intended, and 
in the use of the words “named insured” jn 
the added provisions contained in the indorse- 
ment. If the provisions of the policy be read 
with this in mind, there will be found nothing 
in them which does not fully accord with the 
conclusion that one operating the car with the 
consent or permission specified in the policy 
is entitled to indemnity against liability with- 
in its coverage for damage suffered by the 
named insured. If that is so, the named in- 
sured would be entitled to maintain his action 
against the insurer to enforce a judgment 
secured against the operator of the car. 
Guerin vs. Indemnity Ins. Co., 107 Conn. 649, 
653, 142 A. 268, 269; Rochon vs. Preferred 
Accident Ins. Co., 114 Conn. 313, 315, 158 
A. 815. 
In this opinion, Haines, J., concurred. 








